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QUESTIONS PRESENTED 


1. The question is whether, in reviewing a decision of 
the Contribution Rate Review Committee of the District 
Unemployment Compensation Board, the Court has juris¬ 
diction to review contribution rates assigned by the Board 
for certain years when the Committee found that the appli¬ 
cation for a review of the rates was not filed within the 
statutory period, without a showing that the Committee 
finding was not supported by substantial evidence. 

2. The question is whether the change of ownership of a 
business from a corporation, in which all of the stock was 
held by a husband and wife, to a partnership owned entirely 
by the husband and wife, was such a change of legal identity 
within the meaning of Title 46, Section 303 (c)(7) of the 
District of Columbia Code (1940 Edition) Supp. IV as to 
require the partnership to apply for the experience of the 
predecessor corporation. 

3. The question is whether the Court may disregard the 
legal entity of a business for one period but not for another 
period in determining the duration and continuity of em¬ 
ployment experience necessary to make an employer eligi¬ 
ble to be considered for a reduced rate under the provi¬ 
sions of Title 46, Section 303 (c)(4)(i) of the District of 
Columbia Code (1940 Edition) Supp. IV. 
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JURISDICTIONAL STATEMENT 


1. In the court below, appellees filed a petition for a judi¬ 
cial review of a decision of the Contribution Rate Review 
Committee of the District Unemployment Compensation 
Board on September 24, 1951 (Jt. App. 19). Pursuant to 
an opinion dated March 26, 1953, filed March 31, 1953 (Jt. 
App. 57) final judgment against appellants dated April 7, 
1953, was entered on the docket on April 13,1953 (Jt. App. 
62). On April 8, 1953, the appellants filed a motion for re¬ 
consideration of the order entered April 13,1953, which mo¬ 
tion was denied by order dated the 20th day of July, 1953 
and entered on the docket on the same date (Jt. App. 63). 
Notice of appeal was filed on August 4, 1953 (R. 93). 
Amended notice of appeal was filed on August 5, 1953 (R. 
94). The court below had jurisdiction by virtue of the pro¬ 
visions of an Act of Congress (60 Stat. 527 Chapter 557) 
approved July 11, 1946, Title 46, Section 303 (c) (10), Dis¬ 
trict of Columbia Code. 

2. The jurisdiction of this court to entertain this appeal 
is contained in the foregoing section of the code. 

STATEMENT OF CASE 

For several years prior to April of 1942, a restaurant 
business known as The Happiness Sandwich Shop was 
owned and operated in the District of Columbia by a Dela¬ 
ware Corporation (Jt. App. 1 and 2). In April of 
1942, George Lampros and Helen Lampros, complete 
strangers to the business, purchased the entire capital 
stock of the corporation and commenced to operate 
the business. On February 25, 1943, the corporation was 
dissolved and George and Helen Lampros continued to op- 
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erate the business from that time to the present as a part¬ 
nership (Jt. App. 1, 2, 3 and 17). Since April of 1942 
there has been no change in the controlling interest, nor in 
the manner or method of operation, nor in its location, nor 
any other change except for the change in legal identity (Jt. 
App. 6). 

Effective July 1, 1943, the District of Columbia Unem¬ 
ployment Compensation Act was amended to adopt the “ex¬ 
perience” rating system by which employers' contribution 
rates are determined by certain experience factors. For 
each employing unit, individual reserve accounts were 
created. All employers having less than a specified number 
of consecutive months of employment experience were to 
automatically receive the standard rate of two point seven 
percentum. Employers having the prerequisite number of 
consecutive months of employment experience each year 
w’ere to have their contribution rates determined upon cer¬ 
tain experience factors. These employers w*ere to be issued 
contribution rates according to their prior employment ex¬ 
perience on the basis of the reserve ratio on their accounts 
to the average annual payroll, on a sliding scale from two 
point seven percentum down to one tenth of one percentum. 

Under this new method of computation the District Un¬ 
employment Compensation Board (hereinafter called the 
Board), unaware of the change in legal entity, on Septem¬ 
ber 20, 1943 mailed a rate notice to The Happiness Sand¬ 
wich Shop, Inc. (hereinafter called the Corporation), for 
the last half of 1943 at the minimum rate of one tenth of 
on e percentum (Jt. App. 8). On March 27, 1944 and 
on QMarch 29. 1945-^ he Board mailed rate notices of one 
tenth of one percentum to the Corporation for the calendar 
years 1944 and 1945 respectively (Jt. App. 8). In the latter 
part of 1945, the Board discovered that there had been a 
change in legal entity and was informed that a partnership 
of George and Helen Lampros had been formed to operate 
the business as of January 1, 1945. On October 15, 1945, 
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the Board mailed a rate notice to George and Helen Lam- 
pros setting the partnership rate for the calendar year 1945 
at two point seven percentum. On March 29, 1946 and on 
March 31, 1947, the Board mailed contribution rate notices 
to the partnership of George and Helen Lampros of two 
point seven percentum for the calendar years 1946 and 1947 
(Jt. App. 9, 13 and 14). Early in 1948 the Board was in¬ 
formed that the partnership of George and Helen Lampros 
was formed effective as of Sept. 1, 1943 and not effective 
January 1, 1945 (Jt. App. 14). The Board on May 18, 
1948 mailed contribution rate notices of two point seven 
percentum to George and Helen Lampros for the partner¬ 
ship for the second half of the calendar year 1943 and for 
the calendar year 1944 (Jt. App. 10 and 15). On April 15, 
1948 and again on Mav 21.1948. George Xidon, on behalf of 
George and Helen Lampros, wrote the Board requesting 
that a hearing b e held in connection with their rates, with¬ 
out actually specifying years. No application for review 
was filed by or on behalf of the Lampros’ prior to April 15, 
1948 (Jt. App. 10, 14 and 15). 

Pursuant to the requests of April 15, 1948 and May 21, 
1948, the case came before the Contribution Rate Review 
Committee of the Board which, after numerous continu¬ 
ances and delays, decided that the rates established by the 
Board had been correctly established because the partner¬ 
ship of George and Helen Lampros had not applied for the 
experience of its predecessor, the Corporation, within the 
time prescribed by law (Jt. App. 44). From this decision 
the appellees filed a petition of review with the United 
States District Court for the District of Columbia (Jt. App. 
19). The District Court upon oral motion remanded the 
case back to the Contribution Rate Review Committee for it 
to take testimony and make findings of fact as to the con¬ 
tribution rates of the appellees under the Act for the second 
half of the calendar year 1943 and for the calendar years 
1944 through 1951, and to make findings as to the jurisdic- 
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tion of this Committee to review the rates for each of the 
said years or portions thereof, and to submit such findings 
to the District Court with a transcript of the testimony 
taken before it (Jt. App. 53). This was done and the ap¬ 
pellees filed a motion for a judgment on the pleadings and 
the Board filed a motion for summary judgment (Jt. App. 
55 and 56). The court considered the matter as a dual 
motion for summary judgment under Rule 56 of the Fed¬ 
eral Rules of Civil Procedure as provided in Rule 12 (c) 
and found in favor of the appellees and ordered the case 
remanded to the Contribution Rate Review Committee of 
the District Unemployment Compensation Board to pro¬ 
ceed in accordance with its opinion (Jt. App. 57 and 62). 
From this order the Board filed a motion for reconsidera¬ 
tion which was denied by the District Court (Jt. App. 63). 

STATEMENTS OF POINTS 

1. The lower court erred in failing to conclude that it did 
not have jurisdiction to review the rates for the years 1945, 
1946 and 1947, when the undisputed finding of facts made 
by the Contribution Rate Review Committee of the Board 
clearly showed that the appellees did not apply to the Com¬ 
mittee^ within the time prescribed by law. 

2. The lower court erred in not concluding that the reor¬ 
ganization from a corporation to a partnership was such a 
change in entity, legal identity or form as to permit the 
partnership to obtain the experience of the corporation only 
through the transfer section of the code. 

3. The lower court erred in failing to disregard the cor¬ 
porate entity for one purpose after it had disregarded it 
for another, thus enabling the appellees to obtain a reduced 
rate three and one-half years prior to the time prescribed 
by statute. 


STATUTES INVOLVED 


The Act of June 4,1943,57 Stat 100 et seq., ch. 117 Title 46 D. C. 

Code, 1951 


Section 301 

“(f) ‘Base period’ means the first four out of 
the last five completed calendar quarters immed- 
ately preceding the first day of the individual’s 
benefit year.” 

“(h) ‘Benefit year’ with respect to any indivi¬ 
dual means the fifty-two-consecutive-week period 
beginning with the first day of the first week with 
respect to which the individual first files a valid 
claim for benefits, * # 

“(i) The term ‘computation date’ means the 
30th day of June of each year as of which rates of 
contributions are determined for the next follow¬ 
ing calendar year, * * 

Section 303 

“(c) FUTURE RATES BASED ON BENEFIT EX¬ 
PERIENCE.— 

“(1) The Board shall maintain a separate ac¬ 
count for each employer, and shall credit his ac¬ 
count with all of the contributions paid by him 
after June 30, 1939, with respect to employment 
subsequent to May 31, 1939.” 

“(3) The standard rate of contributions pay¬ 
able by each employer shall be 2.7 per centum. 

“ (4) (i) No employer’s rate of contribution for 
any calendar year or part thereof shall be reduced 
below the standard rate unless and until his ac¬ 
count could have been charged with benefits paid 
throughout the thirty-six-consecutive-calendar- 
month period ending on the computation date ap¬ 
plicable to such year or part thereof.” 
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V Title 46 D. C Code, 1940 Supp. IV 

,v* 

^ Section 303 (c) 

^ “ (7) For the purpose of this subsection, two or 

more employing units ■which are parties to or the 
subject of a merger, consolidation, or other form of 
reorganization effecting a change in legal identity 
or form, shall be deemed to be a single employing 
unit if (a) the successor unit requests a transfer 
^ of the predecessor’s experience within six months 
* from d ate su ch change in legal identity or form oc¬ 
cur red.Cor" >ithin s iv months from the effectiv e 
date of this chapter: (b) immediately after such 
change the employing enterprises of the predeces¬ 
sor’s employing unit or units are continued solely 
through a single employing unit as successor there¬ 
to; and (c) immediately after such change such 
successor is owned or controlled by substantially 
the same interests as the predecessor employing 
unit or units. If the Board shall deem two or more 
employing units to have become a single employer, 
it shall combine their experience, if any, with pay 
rolls, contributions and benefit charges (as shown 
on their experience rating accounts) as of the ap- 
licable computation date for the calendar year or 
part thereof in w’hich the change in identity or 
form occurred. If this combination of experience 
indicates that, under subsection (c) (8) of this sec¬ 
tion, the successor employer should pay contribu¬ 
tions at a new rate, such new rate shall be effective 
from the date of such change.” 

The Act of July 11, 1946, 60 Stat. 527 Ch. 557 Title 46 D. C 

Code, 1951 

Section 303 (c) 

“ (7) (g) SPECIAL COMBINATIONS OF 
EXPERIENCE.—Any successor employer who 
has failed to obtain credit for its predecessor’s ex¬ 
perience, solely because of the provisions of sec- 
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tion 3 (c) (7) of the Act prior to its amendment by 

this Act, may file a written application for such_ 

allowance after the effective date of this Act. fTn Ct " f ' ' ; 

the event the Board finds that such employer is en¬ 
titled to such combination of experience under the 
provisions of sections 3 (c) (7) as amended by this 
Act, the combination shall be allowed effective for 
the calendar year next succeding the date of such 
application.” 

“(8) (iii) Except as otherwise provided in this 
section, whenever through inadvertence or mistake 
erroneous charges or credits are found to have u c 
been made to experience-rating accounts, the same 
shall be readjusted as of the date of discovery and 
such readjustment shall not affect any computa¬ 
tion or rate assigned prior to the date of discovery a/ 2 JL 

but shall be used on the next computation date in “ " - 

calculating future contribution rates.” 

“ (10) At least one month prior to the final date 
upon which the first contributions for any calendar 
year or part thereof become due from any employ¬ 
er at a contribution rate determined under this 
subsection, the Board shall notify such employer 
of his rate of contributions and of the benefit 
charges upon w'hich such rate was based. Such 
determination shall become conclusive and bind¬ 
ing upon the employer u nless, within fifteen days 
after the mailing of notice thereof to his last-known 
address, or in the absence of mailing, within fifteen 
days after the delivery of such notice, the em¬ 
ployer files an app lication for revi&gg_and a re- 
determination, setting forth his reasons therefor. 

Upon receipt of such application, the Board shall 
voluntarily adjust such matter or shall grant an 
opportunity for a fair hearing and promptly notify 
the employer thereof. All such hearings shall be 
held before a Contribution Rate Review Committee 
composed of three members who shall be employees 
of the Board and appointed by the Board. The 
findings and decision of this Committee shall not 
be subject to review by the District Auditor. No 
employer shall have standing, in any proceeding 
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involving his rate of contributions or contribution 
liability, to contest the chargeability of his ac¬ 
count of any benefits paid in accordance with a 
determination, redeterminaiion, or decision pur¬ 
suant to section 46-311, except on the ground that 
the services on the basis of which such benefits 
were found to be chargeable do not constitute ser¬ 
vices performed in employment for him and only 
in the event that he was not a party to such deter¬ 
mination, redetermination, or decision or to any 
other proceedings under this chapter in which the 
character of such services was determined. The 
employer shall be promptly notified of the Board’s 
denial dfliis application or of the Board’s re- 
determination, both oTwhich shall become final un- 
less, within fifteen days after the mailing of such 
notice thereof to his last-known address, or in the 
absence of mailing, within fifteen days after the 
delivery of such notice, a petition for judicial re¬ 
view is filed in the District Court of the United 
States for the District of Columbia. In any pro¬ 
ceedings under this subsection the findings of the 
Board as to the facts, if supported by evidence and 
in the absence of fraud, shall be conclusive and the 
jurisdiction of said court shall be confined to ques¬ 
tions of law. Such proceedings shall be given pre¬ 
cedence over all other civil cases except cases aris¬ 
ing under section 46-312 and under section 36-501. 

An appeal may be taken from the decision of the 
District Court of the United States for the District 
of Columbia to the United States Court of Appeals 
for the District of Columbia in the same manner as 
is provided in other civil cases.” 

SUMMARY OF ARGUMENT 

The Rate Review Committee of the Board found that the Board 
issued rates to the appellees (partnership) for the calendar years 
1945, 1946 and 1947 on October 15, 1945, March 29, 1946 and 
March 31, 1947 respectively. The Committee further found as a 
fact that no protest, objection or appeal was filed by the appellees 
prior to April 15,1948, to the rates for any years prior to that time. 
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As there has been no showing that these findings of fact are not 
supported by evidence the lower court was bound by the findings 
under the provisions of Tide 46, Section 303 (c) (10) of the Code. 
The fifteen day appeal period specified by Congress in the above 
section is jurisdictional and the lower court erred when it disre¬ 
garded it in its decision on the rates for the years 1945, 1946 and 
1947. 

The change of ownership of a business from a corporation, the 
stock of which was wholly owned by a husband and wife, to a 
partnership, composed of the husband and wife, was such a re¬ 
organization of the business affecting its legal identity or form as 
to require the partnership to obtain the experience of the corpora¬ 
tion through the transfer provisions of the Code. Any other rul¬ 
ing would render much of the language contained in the transfer 
section of the Code nugatory and superfluous. The United States 
Supreme Court has said that as a general rule a corporation and 
its stockholders are separate entities in respect to tax problems. 
Furthermore the various state courts have uniformly treated in¬ 
dividuals, partnership and corporations, where the actual owner¬ 
ship is the same, to be separate entities in connection with the 
transfer provisions of their state unemployment compensation 
laws. The lower court erred when it pierced the corporate veil 
and disregarded the corporate entity, thus by-passing the transfer 
provisions of the Code and defeating the plain intent of Congress. 

The lower court inconsistently disregarded the corporate entity 
for one purpose and not for another. It ruled that the continuity 
of employment experience did not depend upon continuity of the 
formal legal entity but rather upon the substantial continuity of 
the individuals who control its interest and management and held 
that no change took place when the corporation was dissolved 
because the owners were the same. Then it gave the appellees 
the continuity of the corporate experience for periods that the ap¬ 
pellees were complete strangers to the business. Based solely on 
their own experience, whether corporate or as partners, the ap¬ 
pellees would not have been eligible for a reduced rate until 1947. 
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ARGUMENT 

I 

The District Court did not have Jurisdiction to Review the Rates 
for the Calendar Years 1945, 1946 and 1947 

On November 1, 1951, the United States District Court 
for the District of Columbia remanded this case to the Con¬ 
tribution Rate Review Committee of the District Unemploy¬ 
ment Compensation Board to take testimony and ma^fe find¬ 
ings of fact as to the contribution rates of the appellees for 
the second half of the calendar year 1943 and for the calen¬ 
dar years 1944 through 1951, and also to make findings as 
to the jurisdiction of that Committee to review the rates for 
the said years (Jt. App. 53). 

In Finding No. 1 the Committee found that contribution 
rate notices were mailed to the partnership of George and 
Helen Lampros on October 15, 1945, for the calendar year 
1945 ;on March 29,1946, for the calendar year 1946; and on 
March 31,1947, for the calendar year 1947 (Jt. App. 13). 

Committee Finding No. 3 was to the effect that no protest, 
objection or appeal was filed by the partnership of George 
and Helen Lampros against any of the rates assigned for 
the years in question prior to April 15, 1948 (Jt. App. 14 
and 15). 

Committee Finding No. 9 was to the effect that it did not 
have jurisdiction to review the contribution rates assigned 
to the partnership of George and Helen Lampros for the 
calendar years 1945, 1946 and 1947, because no timely ap¬ 
peal was filed from the annual contribution rates assigned 
for each of those years and those rates had already become 
final when their review was requested (Jt. App. 18). 

This Finding is in accordance with the provisions of Title 
46, Section 303 (c) (10) of the District of Columbia Code 
(1940 Edition), which reads in part as follows: 
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“(10) • • • the Board shall notify such em¬ 

ployer of his rate of contributions and of the bene¬ 
fit charges upon which such rate was based. Such 
determination shall become conclusive and binding 
upon the employer unless, within fifteen days after 
the mailing of notice thereof to his last-known ad¬ 
dress, or in the absence of mailing, within fifteen 
days after the delivery of such notice, the employer 
files an application for review and a redetermina¬ 
tion, setting forth his reasons therefor. * * * The 
employer shall be promptly notified of the Board’s 
denial of his application or of the Board’s redeter¬ 
mination, both of which shall become final unless, 
within fifteen days after the mailing of such notice 
thereof to his last-known address, or in the absence 
of mailing, within fifteen days after the delivery of 
such notice, a petition for judicial review is filed 
in the District Court of the United States for the 
District of Columbia. In any proceedings under 
this subsection the findings of the Board as to the 
facts, if supported by evidence and in the absence 
of fraud, shall be conclusive and the jurisdiction of 
said court shall be confined to question of law. 

• •• •” (Italics supplied) 

A careful reading of the foregoing language leads to the 
inescapable conclusion that, unless an employer files an ap¬ 
plication for review of his rate within the fifteen days, that 
rate becomes final and binding upon the employer for all 
purposes. The Committee made findings of fact as to the 
mailing of rate notices to the partnership for the years 
1945,1946 and 1947 and also made the finding as to the date 
of the application for review. Unless there is a showing 
that these findings were not based upon substantial evi¬ 
dence, and there has been no such showing, the Court is 
bound by such findings. As it is readily apparent that the 
appeal or application for review was filed more than a year 
after the mailing of the last of the said rate notices, the 
Court had no basis for disregarding the Committee’s con¬ 
clusion that it did not have jurisdiction over the rates for 
the years 1945, 1946 and 1947. 
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A thorough analysis of the provisions of Title 46, Section 
303 (c) (10) quoted above discloses that Congress set up 
the machinery for employers to appeal contribution rates 
step by step and that the appeal to the District Court de¬ 
pended upon an employer appealing to the Contribution 
Rate Review Committee of the Board in step one as a con¬ 
dition precedent. It would necessarily follow that if an 
employer failed to appeal to the Board within the time al¬ 
lowed by law, the employer did not exhaust his administra¬ 
tive remedies. It is familiar law that an individual must 
exhaust all his administrative remedies before applying to 
the courts for relief, and this the appellees failed to do. The 
United States Supreme Court applied this doctrine in 
Myers v. Bethlehem Ship Building Corp., 303 U. S. 41, 82 L. 
Ed. 638, 58 S. Ct. 459, citing many authorities on the point. 
See also Lichter v. U. S ., 334 U. S. 742, 92 L. Ed. 1694, 68 
S. Ct. 1294; Johnson et al v. Nelson, 86 U. S. App. D. C. 98, 
180 F 2d 386; Bolger v Marshall et al, 90 U. S. App. D. C. 30, 
193 F. 2d 37. 

It has long been a settled rule of law in this jurisdiction 
that a statutory provision or rule of court prescribing the 
time in which an appeal must be filed is jurisdictional and 
that the courts have no authority to extend such an appeal 
period. Perhaps the leading case on this point is Ex Parte 
Dante, 228 U. S. 429, 57 L. Ed. 905, 33 S. Ct. 579. That case 
arose in the Supreme Court of the District of Columbia 
which decided the case against the defendant. The defend¬ 
ant died during the appeal period. His former attorneys 
noted an appeal but it was not perfected by any representa¬ 
tive as there was a contest in connection with his will and a 
collector was not appointed until the time for appeal had 
expired. This Honorable Court dismissed the appeal upon 
motion of the appellee on the grounds that an appeal had 
not been perfected by the decedent’s attorneys and that it 
was perfected too late by the collector. In dismissing the 
appeal, the Court indicated that it had no authority to en- 
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large upon the appeal period prescribed by the rule of this 
Honorable Court. 

The matter came before the Supreme Court of the United 
States on a rule issued against this Honorable Court to 
show cause why the appeal should not be reinstated and the 
Supreme Court of the United States found that there had 
been no error in the dismissal of the appeal. 

To the same effect see Slater v. Peyser, 91 U. S. 
App. D. C. 314, 200 F. 2d 360, 81 W. L. R. 701 and cases 
cited therein. 

This rule has been applied by a number of the state courts 
in connection with appeals of rates issued by unemploy¬ 
ment compensation boards. The leading case appears to be 
The Acme Engineering Co. v. Jones, 150 Ohio S. 423, 83 
N. E. 2d 202. In that case the appellant purchased an en¬ 
tire business in 1942. The business had not been operating 
for a short while because of a material shortage and the ap¬ 
pellant made a few conversions and started producing dif¬ 
ferent articles than his predecessor. The Ohio Board failed 
to transfer the experience of the predecessor to the appel¬ 
lant under transfer provisions somewhat different from 
those in the District of Columbia Code, and issued rates 
of two point seven per cent to the appellant for the years 
1942, 1943 and 1944. The appellant paid all taxes due, 
based upon the rates issued for the said years and went out 
of business during 1944. In November of 1944 it filed a 
claim for refund based upon the proposition that it had 
been entitled to the experience of its predecessor for the 
three years during which it operated and accordingly was 
entitled to lower rates, and stated that, as it claim for re¬ 
fund was filed within the period allowed for such claims, 
it was entitled to a refund of over $8,000. The court held 
that the appellant was entitled to its predecessor’s exper¬ 
ience but, as it had not appealed the rates assigned by the 
Board within the sixty days prescribed by statute, that the 
rates were final and that the appellant was not entitled to a 
refund. The provisions of the Ohio law read as follows: 
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“Such rate shall become binding upon the em¬ 
ployer unless, within 60 days after mailing of 
notice thereof to his last-known address, or in the 
adsence of mailing of such notice, within 60 days, 
of the delivery of such notice the employer files ap¬ 
plication for review and redetermination, setting 
forth his reasons therefor.” 

The Court said at page 432: 

“It might be said that it is an unfortunate hard¬ 
ship that one who erroneously paid large sums in 
excess of what his contributions should have been 
cannot have refunds made to it, but that same thing 
can be said in connection with any claim or appeal 
which has been barred because not brought within 
the time provided by law. * * * it is the policy of 
the law to bring controversial matters to a time of 
repose and if one has not availed himself of his 
legal remedies within the time fixed by law, he 
must bear his misfortune. * * •” 

In view of the foregoing it is submitted that the District 
Court did not have authority to review the rates for the 
years 1945, 1946 and 1947. This point is of the utmost im¬ 
portance to the appellants as it must have some point at 
which the rates issued by it become final. Each year it is¬ 
sues rates to some eighteen or nineteen thousand employers 
and each year between twenty-five hundred and three thous¬ 
and employers start businesses and a like number go out of 
business. If the decision of the District Court on this point 
is allowed to stand, it is possible that several thousand em¬ 
ployers could apply to the United States District Court to 
have their rates redetermined for the second half of 1943 
up to date, and this condition would multiply as the years 
pass. Accordingly, it is believed that the provisions of sec¬ 
tion 303 (c) (10) of Title 46 of the District of Columbia 
Code, limiting application for review of contribution rates 
to fifteen days, are reasonable and necessary and that any 


failure to apply for a redetermination or review within the 
fifteen day period makes an employer’s rate final for all 
purposes. 


II 

The Lower Court Erred when it Disregarded the Corporate En¬ 
tity by not Requiring the Appellees to Obtain the Experience 
of their Predecessor Through the Provisions of the Transfer 
Section of the District of Columbia Code 

The Transfer Section of the District of Columbia Code is 
found in Title 46, Section 303 (c) (7), District of Columbia 
Code (1940), Supplement IV, and reads as follows: 

“ (7) For the purpose of this subsection, two or 
more employing units which are parties to or the 
subject of a merger, consolidation, or other form 
of reorganization effecting a change in legal iden¬ 
tity or form, shall be deemed to be a single employ¬ 
ing unit if (a) the successor unit requests a trans¬ 
fer of the predecessor’s experience within six 
months from date such change in legal identity or 
form occurred, or within six months from the ef¬ 
fective date of this Chapter; (b) immediately after 
such change the employing enterprises of the pre¬ 
decessor’s employing unit or units are continued 
solely through a single employing unit as successor 
thereto; and (c) immediately after such change 
such successor is owned or controlled by substan¬ 
tially the same interests as the predecessor em¬ 
ploying unit or units. If the Board shall deem two 
or more employing units to have become a single 
employer, it shall combine their experience, if any, 
with pay rolls, contributions and benefit charges 
(as shown on their experience rating accounts) as 
of the applicable computation date for the calendar 
year or part thereof in which the change in identity 
or form occurred. If this combination of exper¬ 
ience indicates that, under section 3 (c) (8) of this 
Act, the successor employer should pay contribu- 




16 


tions at a new rate, such new rate shall be effective 
from the date of such change.” 

A careful analysis of this section indicates that it was 
enacted by Congress to be used as the vehicle by which one 
employer might avail itself of the experience of another em¬ 
ployer who had been its predecessor. It would appear that 
the section was designed for just such a case as the one at 
bar. The language in the above section states, * * 
effecting a change in legal identity or form. * * That 

appears to be exactly the present situation. Here there has 
been a change from a corporation to a partnership and it 
is apparent that Congress intended the section to be used 
in such cases, because subsection (c) provides that the suc¬ 
cessor must be owned or controlled by substantially the same 
interests as the predecessor. This Honorable Court ruled 
in the case of Cohen, et al v. District Unemployment Com¬ 
pensation Board, 83 U. S. App. D. C. 222, 167 Fed. 2d 883, 
that this section did not apply to family partnerships when 
certain interests were redistributed to other members of the 
family. If the section is not to apply to the change from a 
corporation to a partnership, it is hard to conceive of what 
type case Congress intended other than pure mergers. It is 
apparent that Congress intended this section to be used for 
more than mergers because Congress included the words 
“consolidation or other form or reorganization” It is cer¬ 
tain that these words were intended for some reason. 

The Supreme Court ruled in New Colonial Ice Co. v. 
Helvering, 292 U. S. 435. 78 L. Ed. 1348, 54 S. Ct. 788 that, 
as a general rule, the corporate entity of a corporation 
should not be disregarded in tax cases. In that case all the 
assets of the business of an older corporation were taken 
over by a new corporation, especially organized for the 
purpose and having substantially the same capital struc¬ 
ture, in exchange for a portion of its stock, 'which was 
distributed by the older corporation among the latter’s 
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stockholders share for share, thereby retiring the shares 
of the old corporation. The Supreme Court held that this 
new corporation was not entitled to take credit for a net 
loss sustained in the previous year by the old corporation 
on the theory that deductions are permitted only by legis¬ 
lative grace and a deduction is allowable only if there is a 
clear provision therefor. The court said at page 442, 

“* * * As a general rule a corporation and its 
stockholders are determined separate entitles and 
this is true in respect of tax problems. # * 

From the following authorities, it is apparent that the 
courts have uniformly refused to disregard the corporate 
entity of a corporation involved in the reorganization from 
a corporation to an individual or a partnership, or vice 
versa, in unemployment cases and have required successor 
employers to comply with the transfer provisions of the 
statute in order to obtain the experience of the predecessor. 
There are numerous decisions in eleven states where the 
courts declined to disregard the corporate entity and ruled 
that successor employers were not entitled to their pre¬ 
decessor’s experience because they failed to meet all of the 
requirements of the transfer provisions of the Act. How¬ 
ever, had they followed the logic of the District Court in 
this case, they could have disregarded the corporate entities 
and ruled that the employers were the same for all practical 
purposes before and after the change and that the con¬ 
tinuity of management and operation were not affected. 
Although the transfer provisions of most of these state 
laws were somewhat different from that in effect in the Dis¬ 
trict of Columbia, the principle remains the same. 

A common transfer provision in many of the acts is the 
requirement that the successor acquire all or substantially 
all of the assets of an organization, trade or business. Under 
such a provision it was held in Matter of Hinzmann & Wald- 
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mann, Inc., 274 App. Div. 1009, 85 N. Y. S. 2d 149, that 
where one partnership owned two separate and distinct 
businesses and formed tw’o corporations, one to take over 
one business and one the other, that neither of the corpora¬ 
tions was entitled to the experience of the partnership al¬ 
though there had been no change in operations other than 
the corporate structure and the partners held the same pro¬ 
portion of corporate stock as they had interest in the part¬ 
nership. In other words, the court did not disregard the 
corporate entity. Under similar facts the same holding "was 
made by the court in Cartersville Candlewick, Inc. v. Huiet, 
204 Ga. 609, 50 S. E. 2d 647. 

Under such a provision, the Supreme Court of Utah ruled 
in the cases of Canada Dry Bottling Co. of Utah v. Board of 

Review, Industrial Comm, of Utah (1950)_Utah_, 223 

P. 2d 586, and Surgical Supply Co., Inc. v. Industrial Comm, 
of Utah (1950)_Utah_, 223 P. 2d 593, that an indivi¬ 

dual partnership which owned two separate and distinct 
businesses, operated entirely apart one from the other, 
could not incorporate each business under a separate cor¬ 
poration and transfer the experience to either or both cor¬ 
porations, as neither corporation obtained substantially all 
the assets. The facts in both of the above cases were sub¬ 
stantially the same and in both cases there was no change in 
the operation, ownership or management of the business ex¬ 
cept for the corporate structures. If the court had been 
willing to disregard the corporate entity, both corporations 
would have been able to obtain the low rate which the 
partnership enjoyed. 

In Massachusetts an individual operated two distinct 
businesses, one of selling automobiles and the other of re¬ 
pairing and servicing automobiles. He incorporated each 
business and thereafter conducted the business as successor 
with no substantial change in the nature of the business, all 
the stock being owned by himself and his wife, except one 
share subscribed for by their son. In this case, the court 


ruled that the corporations were not entitled to the ex¬ 
perience of the individual because neither obtained sub¬ 
stantially all of his assets. Here again the court did not 
disregard the corporate entity. See McNear v. Director of 
Div. of Employment Security (1951), 327 Mass. 717, 100 
N. E. 2d 848. 

The Supreme Court of New Hampshire also refused to 
disregard the corporate entity in Auclair Transportation, 
Inc. v. Riley (1949), 96 N. H. 1, 69 A. 2d 861. There an in¬ 
dividual owned two distinct business, one a gasoline sta¬ 
tion valued at $4,234.35 and the other a transportation busi¬ 
ness valued at $34,095.94. He incorporated the transporta¬ 
tion business, which was thereafter operated without 
change, and continued to operate the gasoline station as an 
individual. The court refused to transfer the predecessor 
experience to the corporation because it did not succeed to 
substantially all the assets. 

Another successor provision commonly in use requires 
the business to be conducted by the successor through a 
single employing unit. It was held in El Queeno Distribut¬ 
ing Co. v. Christgau, 221 Minn. 197, 21 N. W. 2d 601, that 
where an original partnership split up into several units, 
two of them corporate and one of them a partnership, three 
separate entities thereby surviving the reorganization, and 
each operating a different business in a different locality, 
that it was obvious that there was no merger of several 
separate employing units continuing to operate thereafter as 
a single employing unit and that the succeeding units were 
not entitled to their predecessor’s experience. This hold¬ 
ing was in spite of the fact that the original partnership op¬ 
erated one business and held the stock issued by the two 
corporations. Again the court refused to disregard the 
corporate entity. 

A Michigan corporation transferred two-thirds of its as¬ 
sets to one corporation and one-third to another corpora¬ 
tion, the assets of each being owned and the business con- 
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ducted by two separate and distinct legal entities. How¬ 
ever, each of the five partners acquired one-fifth of the 
authorized and issued capital stock of the two corporations 
and became officers and directors thereof. The court, in 
Ned’s Auto Supply Co. v. Mich. Unemployment Compensa¬ 
tion Comm., 313 Mich. 66, 20 N. W. 2d 813, held that the ex¬ 
perience records of the partnership and the two succeeding 
corporations could not be combined for the purpose of 
determining the rate of contributions, unless it were found 
that the corporations continued the employing enterprises 
of the partnership as a single employing unit, and stated 
that, since the corporations were two distinct legal entities, 
they did not qualify to inherit the experience of their pre¬ 
decessor. Here again a court did not disregard the cor¬ 
porate entity. 

An individual who owned five liquor stores and one 
jewelry store formed four corporations, three to own and 
operate the three liquor stores at one location, and one to 
own and operate the two liquor stores at another location, 
such corporations thereafter being controlled by the in¬ 
dividual as president and major stockholder, there being no 
change in the type of business, management, payroll, or 
method or scope of operation. He continued to operate the 
jewelry store as an individual. The Texas law required 
an employer to have eight employees to be liable, and the 
Board grouped the corporations as one unit for purposes of 
establishing liability under a provision of the Texas law, as 
one of the corporations had less than eight employees. 
However, the Board refused to transfer the experience of 
the individual to the various corporations because they 
were not carried on solely through a single employing unit 
as successor thereto, even though it had grouped the cor¬ 
porations for liability purposes. The action of the Board 
was upheld in State v. Dallas Liquor Warehouse No. 4 
(1949), 147 Tex. 495, 217 S. W. 2d 654. Here again the 
court did not disregard the corporate entity. 
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Under other transfer provisions which the courts con¬ 
strued to mean that the successor must take over the entire 
business of the predecessor, the courts of Ohio and North 
Carolina did not disregard the corporate entity. In Eiber 
Realty Co. v. Dunifon, 84 Ohio App. 532, 82 N. E. 2d 565, 
an individual carried on two separate businesses and formed 
two corporations to take over the separate businesses and, 
although there was no change otherwise in the operation, 
it was ruled that the corporations were not entitled to the 
experience of their predecssor. Also, in the case of Em¬ 
ployment Security Commission of N. C. v. News Publishing 
Co., 228 N. C. 332, 45 S. E. 2d 391, when one corporation 
operated two businesses and formed a separate corporation 
to take over one business, the court declined to transfer a 
portion of the experience to the new corporation. 

A corporation, which was formed for the purpose of ac¬ 
quiring a business formerly operated by an individual for 
more than three years, was found in Florida Industrial 
Comm. v. Schwob Co., 153 Fla. 356,14 So. 2d 666, not to be 
entitled to the benefit of the three years experience of the 
individual, so as to obtain a redetermination of its rate of 
contributions, although it was shown that the individual 
owned all the stock in the corporation, except qualifying 
shares issued to other parties at his discretion, and exer¬ 
cised absolute control and supervision over the business 
just as he had done before. At this time, the Florida law 
contained no transfer provision; however, again the court 
did not disregard the legal entity. See also, to the same ef¬ 
fect, Schwob v. Huiet, 69 Ga. App. 285, 25 S. E. 2d 149. 

In the instant case, the appellees failed to comply with 
subsection (a) of Title 46, Section 303 (c) (7), D. C. Code 
(1940), Supplement IV. See Committee finding of fact 
number 1 (Jt. App. 13 and 14). Consequently, they are not 
entitled to the experience of the predecessor corporation. 
See Schlosberg, et al. v. District Unemployment Compensa¬ 
tion Board, 83 U. S. App. D. C. 220, 167 F. 2d 881. 


The Lower Court was Inconsistent when it Dlsregarged the Cor¬ 
porate Entity for One Purpose and Not for Another 

Although it is believed that the lower court erred when it 
disregarded the corporate entity and said that there was no 
change when the corporation was dissolved and a partner¬ 
ship formed, it is believed that this finding was based ex¬ 
clusively upon the principle that there had been no change 
in the method of operation or the continuity of ownership. 
In order to be logical and consistent, then, it would appear 
absolutely necessary that the court disregard the corporate 
entity during the whole time that the appellees operated the 
business, because it was looking not to the legal entities but 
to the actual ownership. On this theory, the appellees 
should have been given no credit for any operation of the 
business or for the experience of the business prior to April 
of 1942, as they were complete strangers to the business 
prior to that date. 

The lower court relied on Cohen v. District Unemploy¬ 
ment Compensation Board, 83 U. S. App. D. C. 222, 167 F. 
2d 883, which was not in point. The Cohen case involved 
the enlargement of a family partnership to admit the -wives 
of the three male partners. The court ruled that there had 
been no change in legal identity and, as the partnership had 
employment the prerequisite time, it was entitled to reduced 
rates. In the instant case, the appellees were complete 
strangers to the corporation and to the business prior to 
April, 1942 and, based upon their own experience beginning 
April, 1942, were not eligible for a reduced rate until the 
calendar year 1947. 

Title 46, Section 303 (c) (3), District of Columbia Code, 
reads as follows: 
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“(3) The standard rate of contributions pay¬ 
able by each employer shall be 2.7 per centum.” 

From the section it would appear that there is a standard 
rate for all employers, unless they become eligible to be con¬ 
sidered for a reduced rate under the provisions of Title 46, 
Section 303 (c) (4) (i), District of Columbia Code, which 
reads as follows: 

“ (4) (i) No employer’s rate of contribution for 
any calendar year or part thereof shall be reduced 
below the standard rate unless and until his ac¬ 
count could have been charged with benefits paid 
throughout the thirty-six-consecutive-calendar- 
month period ending on the computation date ap¬ 
plicable to such year or part thereof.” 

Under the foregoing section it appears that an employer, 
in order to be eligible for a reduced rate, must have an ac¬ 
count which could have been charged with benefits paid 
throughout the thirty-six-consecutive-calendar-month per¬ 
iod ending on the computation date. In order to demon¬ 
strate that the appellees did not meet this condition for the 
calendar year 1946, we must determine what is the computa¬ 
tion date for that year. “Computation date” is defined in 
the provisions of Title 46, Section 301 (i), District of Co¬ 
lumbia Code, which reads as follows: 

“(i) The term ‘computation date’ means the 
30th day of June of each year as of which rates of 
contributions are determined for the next follow¬ 
ing calendar year, • • 

Accordingly, the computation date for the year 1946 was 
June 30,1945; therefore, the thirty-six-consecutive-calendar- 
month period during which the appelees’ account must have 
been subject to charge with benefits would be the period 
commencing with July 1, 1942 and ending June 30, 1945. 


At first it would appear that, as the appellees hired their 
first employees during April of 1942, they would meet this 
condition. However, employment in April of 1942 could not 
subject an employer to benefit charges until October, 1942, 
because April employment could not be included in any 
claim for benefits filed prior to October 1, 1942. See sec¬ 
tions 301 (f) and 301 (h), District of Columbia Code, which 
read as follows: 

“(f) ‘Base period’ means the first four out of 
the last five completed calendar quarters imme¬ 
diately preceding the first day of the individual’s 
benefit year.” 

“(h) ‘Benefit year’ with respect to any indivi¬ 
dual means the fifty-two-consecutive-week period 
period beginning with the first day of the first week 
with respect to which the individual first files a 
valid claim for benefit. # * •” 


Accordingly, it necessarily follows that the appellees’ ac¬ 
count was not subject to benefit charges based upon their 
own employment during the months of July, August and 
September of the calendar year 1942 and, therefore, only 
had thirty-three chargeable months on the computation date 
for the year 1946. Obviously it follows that the appellees 
were not eligible for a reduced rate based upon their own 
experience for the calendar year 1946 or any year prior 
thereto. 

It has been conclusively demonstrated that the appellees 
were not entitled to a reduced rate prior to 1947 based upon 
their own experience starting April. 1942. Inasmuch as 
they did not file an application for their predecessor’s ex¬ 
perience within the time allowed by statute either after the 
dissolution of the corporation or after they purchased the 
stock of the corporation, they were not entitled to a reduced 
rate based upon the experience of their predecessor under 
the transfer provisions of the Act. 


CONCLUSION 


The decision of the lower court is erroneous and should 
be reversed and the case remanded to the lower court with 
directions to enter judgment for the defendants. 

Respectfully submitted, 


Vernon E. West, 

Corporation Counsel, D. C., 
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Assistant Attorney, District Unemploy¬ 
ment Compensation Board, 

John A. Weil, 

Assistant Attorney, District Unemploy¬ 
ment Compensation Board, 
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(By Mr. McCarthy): Please state your full name 
and address. 

A. George C. Lampros, 910 Spring Road formerly, now 
8807 Montgomery Avenue, North Chevy Chase, Maryland. 

Q. In what year were you and Helen married? A. 1926. 

Q. Now, prior to 1942, did you and your wife own any 
property, any real estate? A. The house at 910 Spring 
Road. 

Q. And how was that owned? A. In both names. 

Q. You mean by that jointly? A. Yes. 

Q. Now, prior to April, 1942 were you in business or 
working for someone else? A. I was working as a salesman. 

Q. And prior to working as a salesman, had you ever 
been in business? A. Yes, I was. 

Q. How long before 1942? A. Eleven years. 

Q. At that time did you have books and records of 
3 the business? A. No. 

Q. Now, softie time in the early part of 1942, did 
you and your wife decide to go into business? A. My wife 
induced me to go in business. 

Q. Now, did you ascertain that the Happiness Sandwich 
Shop, which was owned by a corporation of the same name, 
was for sale? A. Yes. 

Q. Did that corporation at that time have a lease on the 
premises at 805—13th Street, N.W.? A. No. 

Q. Would the owner of those premises give a lease to the 
corporation? A. No. 

Q. WTiat was he willing to do? A. He was willing to give 
a lease to me and my wife as individuals, not a corporation. 

Q. Did vou and vour wife then buy the entire stock of the 
corporation ? A. We did. 
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Q. Who put in the money for it? A. I borrowed from my 
insurance company $400 and my wife put in some cash, 
around $300, and we had to put down $500 payment for the 
business and we needed the other cash money that my wife 
put in to put in the gas, light, Potomac Electric Power Com¬ 
pany, and we had to have some cash to start off. We had no 
credit at that time. 

Q. Has your wife ever received back, as such, the allow¬ 
ance which she made for the purchase of the business ? A. 
What we have, it belongs together to us. She has an ac¬ 
count and I have an account. 

Q. Now, how did you— 

(By Mr. Holden): Let the record show the plaintiff has 
submitted the stock record book of Happiness Sandwich 
Shop, Inc., a Delaware Corporation, and that the record 
book shows that Certificate No. 16 was issued to George 
Lampros, dated May 8, 1942, for 97 shares, and Certificate 
No. 17, issued to George Lampros on the same day for one 
share, and Certificate No. 18, issued to Helen Lampros on 
the same day for one share, and Certificate No. 19 was is¬ 
sued to Peter Pappas on the same day for one share. 
4 (By Mr. McCarthy): Now, Mr. Lampros, who 

was Peter Pappas who received Certificate No. 19 
for one share? 

A. He was a man living with us until a week before he 
left for Greece. He is very close to us. I don’t know, a 
corporation has to have three persons. 

Q. It was a necessity under the Delaware law that there 
had to be three stockholders and when the corporation was 
dissolved Pappas never received anything? A. That’s right. 

(By Mr. Holden): He was what you might call a dummy 
stockholder. 

• ••••••••• 

(By Mr. McCarthy): May we offer this in evidence—a 
lease between Kachig Harry and George Lampros and 
Helen Lampros dated May, 1942. 
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Q. In 1947 did you take a similar lease? A. Yes. 

Q. In your name and your wife? A. Myself and my 
wife. 


5 (By Mr. McCarthy): Now, did there come a time, 

Mr. Lampros, that the corporation, being of no value 
to you, you were advised to dissolve it? A. Yes. 

(By Mr. McCarthy: I offer, Mr. Chairman, as Exhibit 
B the official certificate from the State of Delaware that the 
Happiness Sandwich Shop, Inc. was formally dissolved on 
the 25th day of February, 1943. 

(By Mr. Holden): Let it be received in the record then. 

(By Mr. McCarthy): Now, Mr. Lampros, after the cor¬ 
poration was dissolved, what happened to its assets? 

A. We took over all asset s. 

(By Mr. Holden): By “we” you mean you and your 
wife? A. My wife and I. 

(By Mr. Holden): The title wa s in vonr name and vou 
took over i n behalf o f vour wife? Is that correct? 

(By Mr. McCarthy): I might state for the record that 
Mr. and Mrs. Lampros are of Greek descent and under 
their religious custom a man and wife become one. What 
one has the other owns. Whatever that is worth. 


6 Q. In 1944, did you change this form of business 
into a formal partnership with your wife? A. Yes. 

Q. So far as you know, until April 15, 1948, you paid 
the contribution to the District Unemployment Compensa¬ 
tion fund as had been paid by the corporation? A. Yes. 

(By Mr. McCarthy): Mr. Chairman, Mr. Mackall and I 
stipulate that as of September 30, 1943, Happiness Sand¬ 
wich Shop, Inc. had a contribution rate of .1%. 

(By Mr. Holden): For what period? 

(By Mr. McCarthy): I guess that’s the last quarter. 

7 (By Mr. Mackall): The last half. 
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(By M. McCarthy): The last half of 1943. That’s 
marked as Exhibit A in the Complaint. 

Q. Now, in 1945, did you file with the board a certificate 
2*^ to obtain the experience record of the predecessor eorpora - 
tion? A. The bookkeeper did. 

Q. Now, when was it that you knew that your rate had 
been increased to 2.7% ? A. It was after 1948. 

Q. Was it April 15, 1948? 

(By Mr. McCarthy): Mr. Mackall, will you stipulate 
that in April, 1948, they were advised of their rate change ? 

(By Mr. Mackall): For the partnership for the second 
half of 1943 and the calendar year 1944,1 can so stipulate. 

(By. Mr. Holden): You are contending his rate should 
have been what? 

(By Mr. McCarthy): The same as his predecessor. 

(By Mr. Mackall): In other words, he was entitled to, 
from the time he bought the control and maybe a period 
of a few months there in which he may not have been en¬ 
titled to the predecessor experience, but when the Act al¬ 
lowed him to obtain the predecessor rating, we say that 
there being no change in ownership, it would be necessary 
for him to make formal application for it because it was 
the same controlling interest. 

(By Mr. Holden): W T as this partnership you are asking 
about put in writing? 

(By Mr. McCarthy): No, sir. I might correct that. It 
was just word of mouth between you and your wife? 
8 A. I don’t think there is any legal papers. When I 

marry her and she marry me is enough. 

#*•••••••• 

10 Q. I direct your attention back to 1945, to some 
time in the month of October, 1945, when you re¬ 
ceived a notice from the Board directed to George and 
Helen Lampros trading as Happiness Sandwich Shop that 
your rate for the calendar year 1945 was 2.7. A. Not to 


my knowledge, but what maybe has happened, any mall 
that would come from the Federal Government or the Dis¬ 
trict I would turn over to my bookkeeper. 

Q. You didn’t open it? You turned it over to your book¬ 
keeper? A. Because I wouldn’t know what it would be all 
about. 

Q. If you received a notice from this Board, you turned 
it over to the bookkeeper? A. To the bookkeeper. 

Q. Now, did you receive a rate notice early in April, 
1946, from this Board? A. I don’t remember. 

Q. How would you know what your rate was for any 
given year? A. The only thing I remember is when this 
Board sent a bill that I owe them so much money. 

Q. Didn’t, each year, you receive a notice? A. No, many 
times the bookkeeper would come in and say sign this no¬ 
tice. He knows -what he is doing. 

Q. In other words, you never paid any attention to any 
communication? A. Except what the bookkeeper would 
instruct me. 

Q. Of your own personal knowledge, you don’t know any¬ 
thing you got except that bill. You turned everything over 
to him. The only thing you know about the rates is- 
11 sued to you and any debit memorandums sent to you 
is what your bookkeeper, George Xidon, told you. 
Any knowledge was strictly hearsay? A. Exactly. 

Q. Then the same would be true of any information you 
received from the Federal Government? A. Exactly. 

Q. You don’t know whether the Federal Government ac¬ 
cepted returns back in 1945,1946, and 1947. You relied on 
Xidon. You have no knowledge of your own what the rates 
were ? A. I am afraid I don’t have the ability to know what 
it is all about. 

Q. Now, I just want to show you copies of debit memo¬ 
randums. Do you want to look at these Mr. McCarthy? 
Did you ever see any of these? Bun through them. For 
the record, they are debit memorandums that will be in- 
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troduced later. A. I think I have seen these. 

Q. You think you have seen these? A. Yes. 

Q. Would you have seen those when they were mailed to 
you or just recently? A. Not recently. 

Q. Did you ever take any action because of those debit 
memorandums? A. As I stated before, any papers that 
would come from the city or the Federal Government I give 
to Xidon and ask him what to do. 

Q. And what did Mr. Xidon tell you about these? A. He 
told me he would take them to his office and fill them out and 
sign here, and sign here, and sign the check, that is all I 
did. 

Q. I think that’s all I want to ask Mr. Lampros. 

(By Mr. Holden): Let me ask one question. Did Mr. 
Xidon ever explain these documents to you, attempt to ex¬ 
plain to you? A. No. 

(By Mr. Holden): He just took what you thought was 
proper action, drew up documents, and you would sign 
them without looking or asking him to explain? A. No, he 
never did. 

12 (By Mr. Holden): You trusted him? A. Because 
I didn’t know. 

(By Mr. Holden): You depended on him to do the thing 
right ? A. Exactly. 

• ••••••••• 

14 (By Mr. McCarthy): I think I may have covered 
this, but I would like to get it square. Since April, 
1942, is it not a fact that you have operated with the same 
equipment, at the same place, and you and your wife per¬ 
form the same services? A. Correct. 

Q. And what service have you done since April, 1942 ? A. 
Serve people, making coffee, cook, taking cash, buying, pay¬ 
ing employees. 

Q. And what did your wife do? A. Same thing after I 
walk out. 

(By Mr. Holden): You take one shift and she takes the 
other? A. Yes. 
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15 (By Mr. McCarthy): You are Helen Lampros? 
A. Right 


Q. In 1942 you persuaded him to go into business! A. 
Yes. 

Q. It came to the attention of yourself and your husband 
that the Happiness Sandwich Shop, which was owned by a 
Delaware corporation, that it was for sale? A. Yes, a 

friend of ours told us about it 

• ••••••••• 

17 Q. You employed an auditor, George Xidon? A. 
Yes. 

Q. Do you remember seeing any communications from 
the District Unemployment Compensation Board addressed 
to you? A. No, he takes those envelopes. My husband 
will say, we will have to give to George and he will say, I 
don’t want anything missing, and he has a rubber band he 
puts on them and gives to George. 

Q. Did you ever see George Xidon present to your hus¬ 
band for signature checks for the District Unemployment 
Compensation Board and other agencies? A. He comes in 
the store and tells my husband to sign the checks. 


18 (By Mr. Mackall): Mr. Chapman, will you please 
state your full name and what your position has been 
with this Board since July 1,1943. A. My name is Kay E. 
Chapman and in July, 1943,1 was put in charge of the Ex¬ 
perience Rating Section, Chief of the Section. 

Q. In charge of that Section? What does that section 
do? A. It has to do with computing of employer tax rates 
beginning with the time the rates went into effect. 


20 Q. Now, have you made a search of the files of the 
Happiness Sandwich Shop to see whether it was in¬ 
corporated or a partnership? A. Yes. 
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Q. Did you find any other registration of any sort in the 
records? A. No. I didn’t. 

Q. Have you, during your search of those records, dis¬ 
covered any request for predecessor’s experience? A. I 
didn’t see an application requesting the predecessor’s ex¬ 
perience as provided prior to October 1 of 1946. That’s 
where a change of ownership occurs and the application is 
filed within six months. However, I did notice there was an 
application filed by the employer to take advantage of the 
liberal provision successor requirement effective October 1 
of 1946. That provision permitted an employer to receive 
old experience starting with the calendar year 1947. With 
the calendar year 1947 or after that was filed. 

Q. What is this paper? A. This is a partial trans- 
21 fer or a request for predecessor’s experience, but it 
was not filed until October 6, 1947. 

Q. October 6 of 47 ? A. In which case we could not con¬ 
sider using it until the next calendar year. 

• ••••••••• 

Q. I would like this marked Exhibit “D”. Mr. Chap¬ 
man, would you check the records and state when rates 
were issued for the corporation, the Happiness Sandwich 
Shop, Inc. which is employer number 71-0945? A. With 
reference to the initial rate under the corporation? 

Q. All rates issued to the corporation. A. It looks like 
the corporation was issued a rate on September 20,1943. 

Q. Wliat rate w'as that? A. .1%, that was the initial 
rate. And on March 27, 1944, the corporation account 71- 
0945, was also issued .1% for the calendar year 1944. 

Q. What about 1945? A. In 1945 the corporation w’as is¬ 
sued .1 % on account 71-0945 on March 29, 1945. 

(By Mr. McCarthy): WTiat was the rate? 

(By Mr. Chapman): .1% 

(By Mr. Mackall): Were any other rates issued to the 
corporation for the years later than 1945? A. I don’t see 
any records to that effect. 
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Q. From the registration, would that lead you to believe 
there w T as any corporation after that date? A. There 
shouldn’t be a rate issued because our records show we had 
discontinued it. 

Q. Why were rates issued for the second half of 

22 1943, the year 1944, and 1945 to the corporation? A. 
Well, because our records show that it was a cor¬ 
poration. We had no knowledge there was a change. 

Q. As far as the Board’s knowledge, it was a corpora¬ 
tion ? A. Corporation. 

Q. Now, Mr. Chapman, when did it first come to the at¬ 
tention of the Rating Section there was possibly an entity 
aside from the corporation? A. That was in 1945. We 
issued a rate on October 15, based upon the registration 
showing a change from corporation to partnership and we 
issued a rate of 2.7%. On October 15,1945, indicating that 
this partnership change occurring January 1, 1945. 

Q. Now, what rates have been issued to the partnership 
subsequent to 1945? A. Since that date we issued a 2.7% 
rate on March 29,1946, and a 2.7 % rate on March 31,1947. 
And in 1948 I believe we started with a combined experi¬ 
ence. That w’as the time we combined the predecessor’s ex¬ 
perience and successor and issued .1% for 1948. I don’t see 

the rate notice copy as such here. 

• ••••••••• 

23 Q. Have you made a search of the files of this 
Board for any appeal filed on or in behalf of Hap¬ 
piness Sandwich Shop? A. Yes, I did. 

Q. What have you been able to find? A. What I noticed 
was they asked for a redetermination. 

Q. When was that first asked for? A. 1951. 

Q. Is that the first you find any record of? A. That’s the 
first time that our record shows an appeal was filed. 

Q. That’s not my question. I want to find out whether it 
w-as timely or not. Was it the first appeal or request for 
redetermination you have been able to uncover? A. I will 
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look through here again. There has been some question re¬ 
garding the changes occurring and the debits and credits 
which might be considered as an appeal, but I would have 
to examine closely to see. 

Q. I would like you to do that. I want to find the first 
appeal or any document that could be considered or con¬ 
strued possibly by any color of an appeal or a request for 
redetermination. Could you do that at lunch time? That 
would probably save time. 

• • * • • • • • 

25 Q. Now, before lunch I asked you if you, during 
recess, would check back to make sure the first docu¬ 
ment that can be considered either a request for recon¬ 
sideration or an appeal. A. The only thing I notice here 
in the record was the letter received on April 15,1948, from 
George J. Xidon requesting that a hearing be held and 
protesting the rates assigned. 

Q. Did he specify any years in that? A. He mentioned 
the year 1945. 

Q. Now, I wish to offer this letter as Defendant’s Exhibit 
E. And at this time I wish to call attention to the letter 
giving date April 15, 1948, with the envelope attached, 
which bears the Board’s stamp, postmarked April 15,1948, 
received April 16,1948. What action did the Board take as 
a result of that letter, or do you know? A. We answered 
that letter on May 18 of 1948, at which time we enclosed 
contribution rate notices for the last half of 1943 and the 
calendar year 1944. 

Q. Now, the letter will speak for itself. I believe that is 
one of your exhibits, Exhibit C of the Complaint which I be¬ 
lieve has already been called to the attention of the Com¬ 
mittee. As a result of that, what happened? A. Well, we 
received a letter on May 21. 

Q. 21 of what? A. 1948, asking for a hearing. 

Q. Now, that letter is Exhibit D to the Complaint and 


that is the letter, actually that, as I understand it, the 
26 case has come before the Board but that is what the 
appeal is predicated on. Now, Mr. Chapman, was 
any appeal filed to any other rates other than these two ap¬ 
peals just mentioned? A. Only for the year 1951. 


(By Mr. McCarthy): Mr. Chapman, I am showing you 
the back of your Defendant’s Exhibit “A”. I will ask you 
if it is not a fact that this shows that you have a record 
that the stock in the Happiness Sandwich Shop was trans¬ 
ferred on April 1, 1942. Is that word, business purchased 
by stockholders in 1942? A. Yes, that’s true. 

(By Mr. Holden): When did you get that information? 
A. I think we have a notation of the time that it was entered 
on our record. At the time of filing, June, 1942, report 
That would, in all probability, be in July of 1942. 

(By Mr. Nesline): Do you know the name of the girl 
who put it on there? A. Marie Preller. It is August 5 of 
42, Marie Preller. That’s the date it was written on the 
back of that. 

(By Mr. McCarthy): Now, it next appears on here “all 
previous reports in the files signed by George Lampros, out 
of bus. 12/31/44, to George and Helen Lampros” and some 
numbers. Isn’t it a fact that on that card there was some 
other entry that had been erased and a different handwrit¬ 
ing and different pencil and different notation put on there? 
A. The statement “all previous reports filed, signed by 
George Lampros, out of business December 31, 1944” had 
reference to the registration of the partnership starting in 
January of 1945. 

Q. All right. That is in one handwriting? A. Yes, sir. 

• ••••••••• 

28 Q. Well, now, your Exhibit “C” shows that Sep¬ 
tember 1, 1943 to, what is this, September 7? A. 
September 1. 

Q. As of September 1, 1943, the Happiness Sandwich 
Shop which was the partnership of George and Helen Lam- 
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pros was owned by them? A. That’s right. And on the 
basis of that record is when we determined that we would 
have to go ahead and mail a rate notice for 1 943 and 1944 
which heretofor e had not been m ailed] 

0* In other words certain rate notices had not been 
mailed? A. Because we didn’t know until this time that the 
partnership had been in existence in that period. 

Q. Then your testimony is, until Exhibit “D” was re¬ 
ceived you didn’t know the Happiness Sandwich Shop, Inc. 
had been succeeded by George and Helen Lampros who 
were the former owners of the stock? A. Not until this ap¬ 
plication was filed did we attempt to make a combination 
of experience. We did know a change did occur back in 
1945, but no action was taken for a combination of ex¬ 
perience since we didn’t have an application filed within 
the required time to make combination of experience. 

Q. Let’s go back over this. From your records, when 
is the first time that you knew the corporation had been 
dissolved and that the Lamproses had owned the stock as 
individuals? A. That was back at the time the registra¬ 
tion was filed on September 6, 1945. 

Q. Now, as of that date, would they have been in time 
to have combined experience? A. No, they would not be¬ 
cause the six month period in claiming experience from the 

date in change of ownership had expired. 

• *•*••••** 

33 (By Mr. Mackall): 

34 Q. One other question and I am through. Let’s as¬ 
sume an employer went into business April 1, 1942. 

And had his first employee on that day, without any pre¬ 
decessor experience, just as a ne-w employer. When would 
that employer first be eligible to be considered for a re¬ 
duced rate? A. If he started April 1, 1942, it would take 
three years where his account could have been charged. 
He would be eligible to qualify for reduced rate beginning 
with the calendar year 1947. 
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41 DISTRICT UNEMPLOYMENT COMPENSATION 

BOARD 

Application of Happiness Sandwich Shop, 

805 13th Street, N. W., (Account Nos. 

71-0945 and 71-3177) for Reduced Con- No. 167 

Tribution Rate for the Calendar Years 
1943 through 1947. 

COMMITTEE FINDINGS 

Based upon the testimon y and e yhih it s^pxesented to the 
Contribution Rate Review Committee of the District Un¬ 
employment Compensation Board at a hearing held on No ¬ 
vember 15. 1951. the said Committee makes the following 
findings: 


FACTS 

1. The Happiness Sandwich Shop, Inc. registered with 
the District Unemployment Compensation Board as an em¬ 
ployer in June, 1936, and was assigned employer account 
number 71-0945. This employer, in common with all other 
liable employers, was asigned a contribution rate of 2.7% 
through June 30, 1943. Effective July 1, 1943, the Dis¬ 
trict of Columbia Unemployment Compensation Act was 
amended so as to provide for employer experience ratings 
with a variance of .1% to 2.7%. For the last six months of 
1943 this employer was issued a contribution rate of .1% 
and this rate was also assigned for the calendar years 1944 
and 1945 until the Board was first informed on September 
6, 1945, that the corporation had been succeeded on Janu¬ 
ary 1, 1945, by a partnership consisting of George C. Lam- 
pros and his wife, Helen Lampros. This information was 
contained in an employer registration report filed and 
signed by George C. Lampros, partner, on September 6, 
1945, and as a result the partnership was assigned account 



number 71-3177. There is no record of an application for 
a combined experience rating by the partnership. The 
Board, on October 15, 1945, issued to the partnership a 
contribution rate of 2.7% for the year 1945 as of Janu¬ 
ary 1, 1945, and discontinued any further rating of the 
corporation. On March 29, 1946, a rate of 2.7% was also 
issued to the partnership for the year 1946 and on March 
31, 1947, a rate of 2.7% was assigned for 1947. 

2. But on October 7, 1947, George C. Lampros, partner, 
filed another employer registration report for the Hap¬ 
piness Sandwich Shop showing that the said partnership 
took over the business on September 1, 1943, instead of 
January 1, 1945, as previously reported. And on October 
16, 1947, the Board approved an application for a special 

/•combination of the experience of the Happiness Sandwich 
Shop, Inc. and its successor, the partnership consisting of 
George and Helen Lampros, the said combined experi¬ 
ence dating back to June, 1939. The account number (71- 
3177) assigned to the Happiness Sandwich Shop in Septem¬ 
ber, 1945, was retained under this last employer registra¬ 
tion report. This combination of experience could only be 
first applied to the contribution rate for the year 1948, 
under the provisions of Section 3 (c)(7) of the Act as 
amended effective October 1, 1946. The partnership was 
then assigned the minimum contribution rate of .1% for 
the year 1948. The rates for 1949,1950, and 1951 were like¬ 
wise based upon this combination of experience, but also 
upon other factors affecting such rates. For the 
42 year 1949 a contribution rate of 1% was assigned 
to the partnership because its reserve ratio was 
2.3%. A rate of 1%% was issued for the year 1950 be¬ 
cause the reserve ratio was only 1.9%. A rate of one-half 
of 1% was issued for the year 1951 because the reserve 
ration was up to 3%. 

3. No protest, objection, or appeal was entered by the 
partnership against any of the rates assigned for the fore- 


going years until April 15, 1948. This was in the form of 
a letter to the Board in behalf of the Happiness Sandwich 
Shop and signed by George Xidon, accountant, in which all 
its contribution rates for the years 1943 through 1947 -were 
protested. A second letter of protest was also written by 
Mr. Xidon in behalf of his client on May 21, 1948, re¬ 
questing a hearing, 'which letter was written in response 
to a letter to him of May 18, 1948, from Kay E. Chapman, 
Chief, Experience Rating Section, enclosing redeter¬ 
mined rate notices of 2.7% for the last half of 1943 and the 
year 1944, and advising him that the rates issued for the 
years 1945, 1946, and 1947 had become final, under Sec¬ 
tion 3 (c) (10) of the Act because no timely appeal had been 
.filed. Mr. Chapman also advised him in this letter that he 
had a right to appeal and ask for a hearing on the re¬ 
determined rates for the last half of 1943 and the year 
1944, provided he did so within fifteen days, and such an 
appeal was timely filed. A hearing on this appeal was 
scheduled soon thereafter, but was continued from time 
to time and apparently abandoned, but on August 10,1951, 
Mr. Xidon again renewed his request for a hearing which 
w’as finally held on September 6, 1951. On September 10, 
1951, the Contribution Rate Review Committee denied the 
application for reduced annual rates for the period from 
July 1, 1943, through December 31,1947. 

4. Another timely appeal was filed by Mr. Xidon in be¬ 
half of the Happiness Sandwich Shop against the contri¬ 
bution rates issued for the calendar year 1951. At a sched¬ 
uled hearing on the matter, the applicants and Mr. Xidon 
expressed the desire to abandon the appeal, but also in¬ 
dicated that they intended to renew their request for a 
hearing on annual rates for 1943 through 1947. Conse¬ 
quently, on this last appeal the application for a reduced 
contribution rate for 1951 was denied on August 2, 1951. 
No petition for a review of this action was filed in the Dis¬ 
trict Court of the United States for the District of Co- 
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lumbia within the time allowed by Section 3 (c)(10) of the 
Act, and consequently the decision of the Committee be¬ 
came final on August 17, 1951. 

5. Defendant's exhibit “G” shows that debit memoran¬ 
dums were mailed in due course to George and Helen Lam- 
pros, trading as Happiness Sandwich Shop, covering the 
period from January 1, 1945, through June 30, 1949. The 
contribution rate for the period covered is specifically noted 
on three of these notices and the figures also indicate that 
the account was delinquent to the extent of the difference 
between the actual assigned rate and a rate of .1%. In 
other words, Mr. Lampros and his accountant apparently 
ignored not only the rate notices which were sent in due 
course for each year or part thereof, but also these debit 
memorandums which showed on their face that contribu¬ 
tions were not being paid at the rates assigned by the 
Board. 

6. In his testimony, Mr. Lampros did not deny that he 
received the rate notices, the debit memorandums, and 
other communications from this Board. In fact, he ad¬ 
mitted receiving many communications but he said that he 
did not examine any of them, did not even remove them 
from the envelopes; that he depended entirely upon Mr. 

Xidon to handle all matters before this Board, the 
43 Commissioner of Internal Revenue, and all other 

Government agencies. He and his wife both testi¬ 
fied that all communications from Government agencies 
were retained in the envelopes, secured by rubber bands 
and then delivered unopened to Mr. Xidon for the proper 
action. They said Mr. Xidon prepared all forms and other 
documents and presented them to Mr. Lampros for his 
signature. He was also presented with checks to be signed, 
from time to time, payable to this Board or some other 
Government agency and he signed them without question 

when so directed bv Mr. Xidon. He testified that he did 

* 

not know his contribution rates had been increased or that 
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he was indebted to the Board until April, 1948, when he was 
informed that the account of the Happiness Sandwich Shop 
was delinquent in the sum of $1,874.85, plus interest. He 
and his wife further testified that they had only slight 
knowledge of accounting and of the obligations of an em¬ 
ployer to this Board and to other Governmental agencies; 
that they were compelled to leave all such matters entirely 
to an accountant and for this purpose they chose Mr. Xidon 
in whom they reposed the greatest confidence. The Com¬ 
mittee is of the opinion that Mr. and Mrs. Lampros testified 
frankly and truthfully as to all matters about which they 
were interrogated. 

7. The Committee finds that the business known as the 
Happiness Sandwich Shop was owned and operated (first 
as a corporation whose entire capital stock was purchased 
by the Lampros’ in April, 1942, which corporation was dis¬ 
solved on February 25, 1943, and then as a partnership 
until now) by George C. Lampros and his wife, Helen Lam¬ 
pros. The premises at 805 Thirteenth Street, N. W., Wash¬ 
ington, D. C., were originally leased to the Lampros’ in 
May, 1942, and the lease was renewed for five years in May, 

1947. The owners of the property were unwilling to lease it 
to the corporation. 

JURISDICTION OF THE COMMITTEE 

8. The Committee finds that it had jurisdiction to review 
the redetermined contribution rates of the Happiness 
Sandwich Shop for the last six months of the calendar year 
1943 and for the calendar year 1944 when it rendered its 

findings and decision on September 10, 1951, r because~a-f* Vf 

timely appeal was filed by this employer, seeking the reduc¬ 
tion of these rates. And the Committee is still of the 
opinion that the contribution rate of 2.7% was properly 
and legally assigned to the Happiness Sandwich Shop for 
the last half of 1943 and the calendar year 1944. 



9. The Committee finds that it did not have jurisdiction 
to review the contribution rates assigned to this employer 
for the calendar years 1945, 1946, and 1947 because no 
timely appeal was filed from the annual contribution rates 
assigned for each of these years and the said rates had al¬ 
ready become final when their review was requested. The 
Committee only had authority to deny the relief sought as 
to these years, which was done. 

10. The minimum rate was assigned for the year 1948 
and this rate affords no ground for complaint. The Com¬ 
mittee does not have jurisdiction to review the rates for 
1949 and 1950 because no timely request for a review was 
filed by or for the partnership. The rate for 1949 became 
final 15 days after its issuance on March 31, 1949, and the 
rate for 1950 became final 15 days after its issuance on 
March 31, 1950. 

11. The Committee finds that it had jurisdiction to review 
the contribution rate for 1951 and to deny the relief 

44 sought as to that year when the petitioner abandoned 
the case at a scheduled hearing on August 2, 1951. 
No court review of this action -was sought within the time 
allowed by Section 3 (c) (10) of the Act. 

CONTKIBUTION RATE REVIEW COMMITTEEU 

/s/ H. C. Holden 

H. C. Holden, Chairman 

/s/ Wm. C. Looker, Jr. 

Wm. C. Looker, Jr. 

/s/ Stanley P. Nesline 
Stanley P. Nesline 

APPROVED: 

/s/ C. A. Wharton, D irector 
^Date April 7, 1952 ^ 
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45 Filed Sep 24 1951 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4013-’51 

George Lampros and Helen Lampeos, A Partnership, 
Trading as ‘ ‘ Happiness Sandwich Shop”, 

805 13th Street, N. W., Washington, D. C. 
Plaintiffs, 


vs. 

District Unemployment Compensation Board, A Body 

Corporate, 

451 Pennsylvania Avenue, N. W., Washington, D. C. 

Defendant. 

COMPLAINT FOR REVIEW AND REDETERMINA¬ 
TION OF CONTRIBUTION RATE DECISION OF DIS¬ 
TRICT UNEMPLOYMENT COMPENSATION BOARD 

The plaintiffs respectfully represent to the Court as fol¬ 
lows: 

1. This complaint is filed under Section 3 (c) (10) of the 
District of Columbia Unemployment Compensation Act 
(hereinafter referred to as the “Act”), as amended June 4, 
1943, for review and redetermination of a decision of the 
defendant, District Unemployment Compensation Board, 
fixing the employer contribution rate of the plaintiffs here¬ 
in. Said decision of the Board is dated September 10,1951, 
less than fifteen (15) days preceding the filing of this com¬ 
plaint. 

2. The plaintiffs, George Lampros and Helen Lampros, 
are members of a partnership trading under the firm name 
of ‘ ‘Happiness Sandwich Shop”. They have been, durin 
all the times mentioned herein, and are now engaged in 
restaurant business at 805—13th Street, N.W., Washington, 
D. C. 
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3. In, to wit, April 1942 the plaintiffs, George Lampros 
and Helen Lampros purchased all of the capital and voting 
slock of “Happiness Sandwich Shop, Inc.”, a corporation 
organized under the laws of the State of Delaware, and con¬ 
tinued to operate the restaurant business as a corporation 
until, to wit, July 1943, at which time the plaintiff, George 

Lampros purchased all of the corporation’s assets 
46 —-and operated the business as an individual. After 
the said corporation was dissolved, the plaintiff, 
Helen Lampros, became the employee of the plaintiff, 
George Lampros, until 1945 when the plaintiffs entered in¬ 
to an arrangement of partnership. 

The plaintiffs have owned and operated the Happiness 
Sandwich Shop either as a corporate entity, individual 
ownership or partnership uninterruptedly since April 1942 
to the present date. The physical assets of the business 
such as fixtures, kitchen equipment, manner and mode of 
operation and the place where the business has been con¬ 
ducted have been the same. The only change in ijnployees 
is that of the plaintiff, Helen Lampros, from an officer of 
the corporation to an employee of her husband during the 
time that he was the sole proprietor. Otherwise there has 
been no change either in the number of persons employed 
or the character of duties performed. 

4. Under date of September 20, 1943, the Happiness 
Sandwich Shop, Inc. received from the defendant a notice 
of contribution rate determining its rate at one tenth of 
one per cent (.1%) for the calendar quarters ending Sep¬ 
tember 1943 and December 1943, which said rate, under and 
by virtue of Section 3 (c) (10) of said Act, became and was 
conclusive and binding, and from which said notice of deci¬ 
sion the plaintiffs filed no appeal. A copy of said notice 
of contribution rate is attached hereto and made a part 
hereof and marked “Exhibit A”. 

_In 1945, the plaintiffs filed with the defendant a registra¬ 
tion card as required by the Act and the necessary certifi- 




cate t o obtain the existing experience record of the pre¬ 
decessor operators . ~~~ 

As a result of such filing, but unknown to the plaintiffs 
until the year 1948, their experience rating was changed to 
two and seven tenths per cent (2.7). 

On, to wit, April 15, 1948, the plaintiffs were advised 
that their experience rating had been changed to two and 
seven tenths per cent (2.7), and on that date a repre- 
47 sentative of the plaintiffs protested such change in 
rating on the ground that there had not been a 
change in ownership or operation of said restaurant for 
the preceding six years and asked for a hearing to adjust 
the matter properly. A copy of said letter is attached here¬ 
to and made a part hereof and marked “Exhibit B”. 

However on May 18, 1948, the defendant advised that as 
no appeal had been taken by the plaintiffs for the calendar 
years 1945, 1946, or 1947 and since no appeal had been filed 
fifteen (15) days after notification of the two and seven 
tenths per cent (2.7) rating, no appeal was allowed at that 
time. A copy of the defendant's letter of May 18, 1948 is 
attached hereto and made a part hereof and marked “Ex¬ 
hibit C”. 

5. On, to wit, May 21,1948, the plaintiff through its agent 
requested a hearing of the ruling of the defendant of May 
18, 1948, a copy of such request being attached hereto and 
made a part hereof and marked “Exhibit D”. 

On June 15,1951, the defendant demanded of plaintiff the 
sum of alleged unpaid contribution of shortages in the sum 
of One Thousand Eight Hundred Seventy-Four Dollars 
and Eighty-Five Cents ($1,874.85) for the periods March 
1943 through December 1947 and March 1949 through June 
1949, as is more fully set forth in “Exhibit E”, attached 
hereto and made a part hereof. 

6. The plaintiffs’ request of April 15, 1948 (Exhibit B) 
for a hearing not having been had, the plaintiffs through 
their agent on August 10, 1951 again requested a hearing, 
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as is evidenced by plaintiff’s exhibit marked “F”, attached 
hereto and made a part hereof. On August 13, 1951 the 
defendants set their hearing for August 22, 1951 before 
the Contribution Rate Review Committee, which hearing 
was adjourned to September 6, 1951, as more fully appears 
by “Exhibit G” attached hereto and made a part hereof. 

7. Under the date of September 10, 1951, the defendant 
advised plaintiffs that said Board, acting by its designated 
agents, Contribution Rate Review Committee and the Di¬ 
rector, was of the opinion that said employer (plain- 

48 tiffs herein) were not entitled to a combined experi¬ 
ence rate because the plaintiffs apparently had failed 
during the time required by law to comply with the Act by 
applying for combinations of employer experience between 
the corporation solely owned by the plaintiffs, the business 
conducted solely by George Lampros as an individual, and 
the business operated as a partnership by the plaintiffs. 
A copy of said letter and the opinion of the Committee are 
attached hereto and marked “Exhibit H-l” and “Exhibit 
H-2” respectively. 

8. Plaintiffs are informed and believe and therefore aver, 
that the defendants for the calendar years 1944 through 
1947, inclusive, certified to the Collector of Internal Rev¬ 
enue, United States Treasury Department, in connection 
with the annual return which the plaintiffs had to file in 
connection with the excise tax on employers of eight or more 
individuals under the Federal Unemployment Tax Act, that 
the plaintiffs had made the proper returns for those years, 
that is, at the rate of one-tenth of one per cent (.1). 

During the year 1948 the plaintiffs experience evidently 
warranted a decrease to one-tenth of one per cent (.1), 
which amount the plaintiffs had continued to pay from 
1943 until July of 1949, at which time they were advised 
by the defendants that their rates had been raised to one 
per cent (1). Thereafter, the plaintiffs made payment at 
the rate of one per cent (1) for the last two quarters of 
that year. 
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It was not until November 13, 1950, that the plaintiffs 
ascertained that they had failed to pay the proper return 
when they were so advised by the Commissioner of Inter¬ 
nal Revenue (Exhibit I), that the plaintiffs were not en¬ 
titled to the credit they had claimed on Form 940. Plain¬ 
tiffs then contacted the defendants and at that time were 
advised that their rate for 1949 was one per cent (1) and 
not one-tenth of one per cent (.1). 

As a result plaintiffs had to pay an additional sum of 
Ninety-Seven Dollars and Sixty-Seven Cents ($97.67) 
49 to the Collector of Internal Revenue, which, together 
with interest, amounted to One Hundred Twelve Dol¬ 
lars and Eighty-Eight Cents ($112.88) (“Exhibit J”). 

9. The facts upon which the Board arrived at its said 
decision are as follows: 

(a) On April 1st, 1942, the plaintiffs purchased the 
capital and voting stock of the “Happiness Sandwich Shop, 
Inc.” then conducting a restaurant business at 805 - 13th 
Street, NW, Washington, D. C. As of July 1, 1943 the 
plaintiff, George Lampros, acquired the assets of that cor¬ 
poration and operated the restaurant business until 1945 
since which time both plaintiffs have operated the business 
as partners. 

(b) That said plaintiffs, either as a corporation, sole 
proprietor, or as a partnership filed their returns with the 
defendant board and paid in unemployment compensation 
as fixed and determined by the Board. It was assigned ac¬ 
count number 71-0945 until December 1947 when it was 
assigned number 71-3177. 

(c) The Act in Section 3(c)(5) and 3 (c)(10) provides 
that an experience rating shall be assigned to employers 
which said determination shall become conclusive and bind¬ 
ing. These sections are as follows: 

“(5) The Board shall for any uncompleted por¬ 
tion of the calendar year beginning with the 
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effective date of this Act and for each cal¬ 
endar year thereafter classify employers in 
accordance with their actual experience 
in the payment of contributions and with re¬ 
spect to benefits charged against their ac¬ 
counts. Each employer’s rate for such un¬ 
completed year and each subsequent calendar 

vear shall be determined on the basis of his 
• 

record through the applicable computation 
date.” 

“(10) At least one month prior to the final date 
upon which the first contributions for any 
calendar year or part thereof become due 
from any employer at a contribution rate 
determined under this subsection, the Board 
shall notify such employer of his rate of con¬ 
tributions and of the benefit charges upon 
which such rate was based. Such determina¬ 
tion shall become conclusive and binding up¬ 
on the employer unless, within fifteen days 
after the mailing of notice thereof to his last- 
known address, or in the absence of mailing, 
within fifteen days after the delivery of such 
notice, the employer files an application for 
review and a redetermination, setting forth 
his reasons therefor. # ” 

50 (d) The employer and the employing unit were the 

same both before and after the corporation assets 
were sold to the plaintiff, George Lampros, as well as after 
the business was operated by the plaintiffs as a partner¬ 
ship. 

(e) That thereafter contrary to the provisions of the 
Act, on May 18, 194S, the defendant Board gave notice to 
said partnership of a contribution rate of two and seven 
tenths per cent (2.7) for the period July 1, 1943 through 
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December 31,1943 and for the calendar year 1944, and with¬ 
out prior notice to the plaintiffs determined their rate of 
contribution for the calendar years of 1945, 1946 and 1947 
at two and seven tenths per cent (2.7) to be final because no 
appeal had been taken within fifteen (15) days after the 
alleged mailing of rate notices. 

10. The plaintiffs aver that in making said second deter¬ 
mination and in refusing to grant plaintiffs’ protest and 
application for redetermination, the Board erred in the fol¬ 
lowing respects: 

(a) In refusing to continue plaintiffs’ contribution rate 
of one tenth of one per cent (.1) for the periods beginning 
July 1, 1943 through December 1947 and March 1949 
through June 1949. 

(b) In assigning to plaintiffs a contribution rate for the 
periods beginning July 1, 1943 through December 1947 of 
Two and Seven Tenths Per Cent (2.7). 

(c) In holding that the plaintiffs are not entitled to a 
combined experience rate because of the change from a cor¬ 
porate entity to a sole proprietor to a partnership solely 
because application therefor had not been timely filed in the 
face of the issuance of a contribution rate which made the 
filing of such application a vain act. 

(d) In holding that the change from a wholly owned cor¬ 
poration to an individual and to a partnership constituted 
a change in the employing unit, requiring the imposition of 
a tax twenty-seven per cent (27) higher than that other¬ 
wise due thus imposing an unconscionable penalty on 

51 plaintiffs and contrary to law by inappropriately ap¬ 
plying and strictly interpreting outmoded common 
law principles to modern legislation designed to remedy 
economic insecurity arising from involuntary unemploy¬ 
ment. 

(e) That as a result of the defendants’ erroneous pro¬ 
cedure the plaintiffs have been and will be further unjustly 
penalized under the Federal Unemployment Tax Act. 

(f) In other respects apparent of record. 
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Wherefore, the premises considered, the plaintiffs re¬ 
spectfully pray that this Court review the determination of 
the Board and redetermine the contribution rate of the 
plaintiffs in the amount of one-tenth of one per cent (.1) 
from and including the year 1943, and grant such further 
and other relief as the nature of the case may warrant. 

/s/ George D. Lampros 
George Lampros 

/s/ Helen Lampros 
Helen Lampros 

A Partnership, trading as 
“Happiness Sandwich Shop” 

/s/ George C. Vournas 
George C. Vournas 

/s/ Ward B. McCarthy 
Ward B. McCarthy 
Attorneys for Plaintiff 
1005 Investment Building 
Washington 5, D. C. 

DISTRICT 0 FCOLUMBIA, ss: 

George Lampros, being first duly sworn, says that he is 
one of the partners, trading as “Happiness Sandwich 
Shop” and that he is duly authorized to verify the foregoing 
complaint; that he has read the foregoing complaint and is 
familiar with the statements contained therein, and that the 
statements contained therein are true. 

/s/ George D. Lampros 
George Lampros 

Subscribed and sworn to before me this 24 day of Septem- 
ber, 1951 

Olive E. FitzGerald 
Notary Public, D. C. 


BENEFIT CHARGES SINCE PREVIOUS i_ I I I % 1 

COMPUTATION DATE ___ I BENEFIT CHARGES! TAX RATE tMPi 
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PLAINTIFF’S EXHIBIT “A” 



L 


Happiness Sandwich Shop, Inc,, 

805 - 13th Street, N, I., 3-0*0T 

Washington, D« C# j 71—0945 
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53 PLAINTIFF’S EXHIBIT “ B” 

April 
15 48 

D. C. Unemployment Compensation Board, 

451 Pennsylvania Avenue Northwest, 

Washington, D. C. 

Attention: Mr. Chapman. 


Gentlemen: 


Re: Happiness Sandwich Shop, 

805 13th St. N.W. 

The above restaurant is owned and operated by George 
and Helen Lampros, and has been for the past six years; 
and has an experience rating of .01. 

In the year 1945, or thereabout, another registration card 
was filed with your Board and showed a change of own¬ 
ership. As a result of this the experience rating was 
changed to .27. 

We protest this change in rating since there has not been 
a change in ownership or operation of said restaurant for 
the past six years, and we hereby ask for a hearing in 
order to properly adjust this matter. 

Very truly yours, 

George J. Xidon, 

gjx deb Accounting Services. 

cc: George Lampros 
cc: Mr. Holden 
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54 PLAINTIFF’S EXHIBIT “C” 

DISTRICT UNEMPLOYMENT COMPENSATION 

BOARD 

Washington 1, D. C. 

John Russell Young, Chairman May 18, 1948 

Guy Mason 

Gordon Russell Young 
Clem F. Preller 

Thos. W. Brahany C. A. Wharton, Director 

KEC :ERS 

Mr. George J. Xidon 

Suite 1, 1404 Girard Street, N. W. 

Washington 9, D. C. 

Re: Account Nos. 71-3177 & 71-0945 
Happiness Sandwich Shop 

Dear Sir: 


Receipt is acknowledged of your letter of April 15, 1948, 
requesting a hearing in the above case. 


In reply, you are advised that records of the Board, and 
your letter of April 15,1948 stating, “The above restaurant 
is owned and operated by George and Helen Lampros, and 
has been for the past six years * * indicate that the busi¬ 
ness of the Happiness Sandwich Shop, Inc. discontinued as 
a corporation on June 30,1943. The quarterly reports filed 
with the Board for the quarter ending June 30, 1943, list 
George D. Lampros and Helen Lampros as employees, but 


the report for the quarter ending September 30* 


subsequent quarterly reports, do not list either George D. 


Lampros nor Helen Lampros as an employee. This wo ul d 
indicate that from July L 1943. on. that the business was 
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co ntinued as a partnership or was operated in ¬ 

dividual . 

Section 3(c)(7)(a) of the Act effective July 1, 1943, pro¬ 
vided, in part, that for a successor to receive the benefit of 
its predecessor’s experience a successor should request a 
transfer of the predecessor’s experience within six months 
from the date such change in legal identity or form oc¬ 
curred, or within six months from the effective date of the 
Act. 

A change in ownership having occurred July 1,1943, and 
no request having been filed within six months from the 
date of such change under Section 3(c)(7)(a) of the Dis¬ 
trict of Columbia Unemployment Compensation Act, to 
transfer the experience of the predecessor, the rate for the 
period July 1, 1943 to December 31, 1943 and for the cal¬ 
endar year 1944 is being redetermined and redetermined 
rate notices are enclosed herewith redetermining the rate 
for the period July 1, 1943 to December 1, 1943 at 2.7 per¬ 
cent and for the calendar year 1944 at 2.7 percent. 

Under Section 3(c) (10) of the Act, effective July 1, 1943, 
as amended, you have fifteen days after the mailing of the 
enclosed notices to appeal to the Contribution Rate Review 
Committee. If no appeal is made within fifteen days such 
redeterminations become conclusive and binding. 

For the calendar years 1945,1946 and 1947, under Section 
3(c) (10) of the Act, as amended, no appeal was filed within 
fifteen days after mailing rate notices of 2.7 percent, and, 
therefore, no appeal lies, at this time, under the law, to the 
Contribution Rate Review Committee. 

If an appeal is filed with the Contribution Rate Review 
Committee for the period July 1st to December 31, 
55 1943, and the calendar year 1944, from the redeter¬ 

mined rate of 2.7 percent, evidence in the form of in¬ 
come tax returns, etc. should be submitted in order to prove 
the exact date there was a change from a corporation and 
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whether the change was to an individual proprietorship or 
partnership. 

Very truly yours, 

/s/ Kay E. Chapman, 

K. E. Chapman, Chief 
Experience Rating Section 

WJHJr :dn 
Enclosures 



DUCB 600-B 1-1-48 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD 

451 PENNSYLVANIA AVENUE, N.W., WASHINGTON, I, D.C. 


Ci 


;_mo 

5 

i_ 


MAILING DATE 

OAY YEAR 


18 


194 8 


FOR EMPLOYERS 
WITHOUT 

EXPERIENCE RATING 


COMPUTATION 

DATE 


JUNE 30. 194 3 


CONTRIBUTION 
RATE FOR 


CALENDAR YEAR 194 4 


BOARD USE 
ONLY 


dn 


ACCOUNT 

NUMBER 


71-517? 


CONTRIBUTIONS 

BENEFIT 

EMPLOYERS 


RATE- 

PAID 

CHARGES 

RESERVE 


1,495.22 

688.40 

806.82 

STANDARD 

RATE 

2.7% 


NOTICE OF CONTRIBUTION RATE 


i 


n 

IT 

o 


Z 

CO 


REDETEKUJUED 

George D, Helen Lampros, ?/Jl 
Happiness Sandwich Shop 
805 13th St., N. Xf. 

Washington, 0. C. 


THIS CONTRIBUTION RATE WIU BE CONCLUSIVE AND BINDING 
UNLESS APPLICATION FOR A REDETERMINATION IS MADE 
WITHIN FIFTEEN DAYS FROM THE MAILING DATE OF THIS 
NOTICE. REASONS FOR REDETERMINATION MUST BE SET FORTH 
IN APPLICATION. YOUR ACCOUNT WAS ‘NOT-CLASSIFIED* 
SINCE YOU HAVE NOT ESTABLISHED THE NECESSARY EXPERIENCE 
TO QUALIFY FOR A REDUCED CONTRIBUTION RATE. SEE 
REVERSE SIDE OF THIS NOTICE. 


G. o 

DIRECTOR 


DUCB 600-B t-l-48 


MAILING DATE 
MO. DAY YEAR 


18 


194'8 


for employers 
without 

EXPERIENCE RATING 


DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
431 PENNSYLVANIA AVENUE. N.W., WASHINGTON, t, P.C 


COMPUTATION 


x t uti&xvi 


CONTRIBUTION nH BOARD USE 

_ DATE CAB « ~ ONLY 


?A/ * S "& > 


CALENDAR YEAR 194 


dn 


NOTICE OF CONTRIBUTION RATE 


ACCOUNT 

NUMBER 


CONTRIBUTIONS 

BENEFIT 

EMPLOYERS 

PAID 

CHARGES 

RESERVE 

1,261.45 

688.40 1 

575.06 


71-5177 


STANDARD 

RATE 


RATE 


2.7% 


i 


George D. & Helen Laraproa T/A 

805 13th St., NT W. 
V^ashington, D. C. 



REDBTEBCIHED 

TUB Contribution rate will be conclusive and binding 

UNLESS APPLICATION FOR A REDETERMINATION IS MADE 
■■ W UNIW F l l I SIN D A TS" FROM THE MAILING DATE OF THIS 

NOTICE. REASONS FOR REOETERMINATtON MUST BE SET FORTH 
IN APPLICATION. YOUR ACCOUNT WAS -NOT-CLASSIFIED* 
SINCE YOU HAVE HOT ESTABLISHED THE NECESSARY EXPERIENCE 
TO QUALIFY FOR A REDUCED CONTRIBUTION RATE. SEE 
REVERSE SIDE OF THIS NOTICE. 


C* 

-4 


00 

oo 


C. Q 

DIRECTOR 


INFORMATION TO EMPLOYER WITHOUT EXPERIENCE RATING 

To ,i ‘y id a Modeled Contribution Rate it is .necessary that the Employing Unit establish four years of Taxable Payroll Experience. 
, ' , d ... t . s*.'ndard Rat<» .7 7'.' since records of this Board indicate your Experience Rating Account was net chargeable with 

V;. ‘ \ p y..v> endn^ wit , the CV-.pu\.l.a- Dote ur y ou faded .o establish Taxable Wages ir. each of the Three Annual 

oyrolt . V. JTs • .n o-*«r-r.,ning the Contributor Rare. V cw attention direc-ed to the tollowing requirements. 

PF---JI- -cv" \r» - Sub'^tinn 3 'C ** ('<) No Employer \ Rata of r on»i: ! v.*tion iur any calendar year or part Ineraof shall be 
f ; ..If.:•* :ic*.os'nf v d r.nve been e:.or S .-rf »»•?«> benefits paid throughout thr Thirty-Six* 

, : . , .. i». oncni-. c th* Cor » 'n Da*t appi-.able to n.ci. year or port ihercot. ’*♦ 


••in.; Accounts No'-Classificd’ *■ No Employer’s Rote of Contribution for any 

. .... • Y. .LI. u/_* _L. .f »L. TL... 


RFvv*»!fM?l % « 4 »ii *' '**• • •* * * •' £'V W. ''WVWP.MV^ — • -V- 

. I ... . . 1 belt.-- the «• R c ... ui les.- ?-.d until his account shows Taxable Wages in each of thp Three 

c it. sr r.j hi*, ■••crage Annual Payroll.”♦* 


>v. • .. •' 

A' ’ i il h iy- 


Column ' Co-’ o-iion. Raid" .ao.uv r.! raid through the Computation Dote 

Column Bcr-rti' Ct'^roci’ represents Unemployment Insurance paid to former employees through the Computation Dale 

Column "tmplw.r s Reserve - shows the difference between Contributions Paid and Benefit Charges. 

t., r Vd:». nal in'o-n . t.wi, m .-..feence lo this Notice, see Subsection 3 (e)(4) of the District of Columbia Unemployment Compensation Act 
or o.r..'* , ary to thn Experience Rating Section. 
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58 PLAINTIFF’S EXHIBIT “D” 

May 21, 1948. 

Mr. K. E. Chapman, Chief 
Experience Rating Section, 

District Unemployment Compensation Board, 

4th and Pennsylvania Avenue Northwest, 

Washington, D. C. 

Dear Sir: 

Your communication of May 18th, 1948, Re: Account Nos. 
71-3177 & 71-0945, Happiness Sandwich Shop, has been re¬ 
ceived. 

Since there is more detail involved in this case than can 
be explained through correspondence, -we again request a 
hearing, at your convenience. 

Thanking you for your kind attention, I am 

Very truly yours, 

gjx:leb. George J. Xidon. 


n. rB K. v DISTRICT UNEMPLOYMENT COMPENSATION BOARD 

Washington 1, D. C. 

STATEMENT OF EMPLOYER ACCOUNT No. .71-3177- 

AN ANALYSIS OF Y< >UR ACCOUNT WITH THIS BOARD HAS BEEN MADE THRU -1/31-1951 
2 PLEASE REV IT IMMEDIATELY FOR DEBITS DUE THIS BOARD 


□ PLEASE DEDUCT CREDIT FROM YOUR NEXT CONTRIBUTION TO THIS BOARD 

_Happiness Sandwich .Shop_ NOTICE 

805 13th Street*. N* W # Contribution shortage* (Debita) are subject to 

interest at the rate of 1% per month or fraction 

_Washington* 9*. .0*._ thereof until paid. This is in addition to any 

interest ahown due on this statement. 


Qi.arterly Reports Due Hut 
Not File© roa Period( s) 
Listed Below 



Unpaid Contributions and/or 
Shortages 

Period 

Amount 

Dec. 1?U? 

117.23 

Mar# 

li?.28 


Analysis of Irregular Payments on Reports Filed 


See Notice Above 
(Interest) 


Due Paid 


Unpaid Intoest 
on Contribution 
Previously P-»id 


Overpayment 

Credit 

Balance 



Submit reports listed above 
immediately 



ADD 

TOTALS 

FOR 

REMITTANCE 


>&_ 


Do not write in space below 


Mail Room Use Only 



PLAINTIFF’S EXHIBIT 






























DISTRICT UNEMPLOYMENT COMPENSATION BOARD 

Washington 1* D. C 

STATEMENT OF EMPLOYER ACCOUNT No. 71-3177-- 

AN ANALYSIS OF YOUR ACCOUNT WITH THIS BOARD HAS BKEX MADE "HR U 1/31 1<>. $1 
H PLEASE REMIT IMMEDIATELY FOR DEBITS DUE THIS BOARD 


□ PLEASE DEDUCT CREDIT FROM YOUR NEXT CONTRIBUTION TO THIS BOARD 
_Happiness Sandwich _Shop _ notice 

Contribution shortage (Debits* aw subject to 
interest at the rate of \ r /t per month or fraction 

_Tanhingteoj _P-a_-Qa.- thereof until paid. TIur is in addition to any 

interest shown due on this statement. 


Quarterly Reports Due But 
Not Ford for Period(s) 
Listed Below 


Analysis or Irregular Payments on Reports Filed 


Unpaid Contrirutions and/or See Notice Above Unpaid Interest 
_ Shortaoes _ ■ (Interest) os QomSSSs 

Pnioo I Amount Due T Paid Previously Paid 


Overpayment 

Credit 

Balance 



Submit reports listed above 
immediately 


Do not a rue in space below 



Mail Room Use Only 




COMPUTED 

AUDITED 

D. C. AUDITOR 

1- 

C. A. WHARTON. Director 

Data 

Date 

Date 

By 

By 

By 

Bv .. ..---- - -- - 

. Audit AtljUktiiient Srrtiun 

J* 


PLAINTIFF’S 




































** DISTRICT UNEMPLOYMENT COMPENSATION BOARD 

Rev 1-48 

Washington 1, D. C. 

STATEMENT OF EMPLOYER ACCOUNT No. .71^7?.. 


AN ANALYSIS OF YOUR ACCOUNT WITH THIS BOARD HAS BEEN MADE THRU 


H PLEASE REMIT IMMEDIATELY FOR DEBITS DUE THIS BOARD 

□ PLEASE DEDUCT CREDIT FROM YOUR NEXT CONTRIBUTION TO THIS BOARD 


_Happiness Sandwich. _Shpp 

_§Q5__ 12th Street,._N._W, 

_Washington, _ 


NOTICE 

Contribution shortage* (Debits) are subject to 
interest at the rate of 1% per month or fraction 
thereof until paid. This is in addition to any 
interest shown due on this statement. 


Quarterly Reports Due But 
Not Filed for Period(s) 
Lists) Below 

Analysis or Irregular Payments on Reports Filed 

Unpaid Contributions and/or 
Shortages 

See Notice Above 
(Interest) 

Unpaid Interest 

ON CONTRIBUTION 
Previouslt Paid 

Overpayment 

Credit 

Balance 

Period 

Amount 

Due 

Paid 


Dec. 19k3 

l»9.1i? 






Mar. 19kk 

102.58 






June 19kk 

87.80 






Sp.pt-.19kh 

85.07 






TWs. 19 Jill 

95.25 






191^ 

110.02 






June 19kS 

106.)t7 






Sept .19145 

103.57 





Submit reports listed above 
immediately 

ADD 

TOTALS 

FOR 

REMITTANCE 

Forward 

w 





Do not write m space below 


Cashiers Validation Mail Room Use Only 


REMARKS: 


COMPUTED 

AUDITED 

D. C. AUDITOR 

Date 

Date 

Date 

By 

By 

By 


C. A. WHARTON. Director 


Bv ... 


—- --* —' £t f -V- L 


f 


Audit Adjustment Section 


PLAINTIFF’S EXHIBIT “E 
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62 PLAINTIFF'S EXHIBIT “F” 

August 10th, 1951 


Appealse Section 

D. C. Unemp. Comp. Board Be: Happiness Sandwich Shop 
4th & Pa. Ave. N. W. 805—13th St. N. W. 

Washington, D. C. 

Attention: Judge Holdenr 

Honorable Jude Holden: 

Several months ago a hearing was to be held in regards 
to redetermination of rating for the years 1943 thrue 1947, 
incl. for the above restaurant. 

Due to vacation time, illness, or a misunderstanding this 
meeting was never held. We are now writing you with the 
sincerest trust to ask if you will please grant us a hearing 
at this time in order that this matter be cleared. 

In brief my client purchased this restaurant in 1942, which 
was a corporation and had a rating of .1%. During the 
latter part of 1943, this corporation was converted into a 
partnership with his wife who were the owners of this cor¬ 
poration. There was no changes made in personnel, name, 
etc., the business was conducted in the usual manner and 
never closed. Our rating was increased from .1% to 2.7% 
to which we objected. In our correspondence with the 
board we were asked to bring proof of the ownership, which 
we have, and are requesting this hearing to prove our cause. 

Thanking you in advance for a favorable reply, we remain. 

Very truly yours, 

George J. Xidon 


GJX:bw 
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63 PLAINTIFF’S EXHIBIT “G” 

August 13, 1951 

Happiness Sandwich Shop 
805—13th Street, N. W. 

Washington, D. C. 

Gentlemen: 

Re: Application for a combined experience contribution rate. 

In accordance with Mr. Xidon’s letter of August 10,1951, 
there will be a hearing of the above matter before the Con¬ 
tribution Rate Review Committee on August 22, 1951, at 3 
p.m. at 451 Pennsylvania Avenue, N. W. 

Very truly yours, 

/s/ H. C. Holden 

H. C. Holden, Chairman 
Contribution Rate Review Committee 

sdm 

copy to: Mr. George J. Xidon 

Suit 220, Southern Building 

64 PLAINTIFF’S EXHIBITS “H(l)” 

DISTRICT UNEMPLOYMENT COMPENSATION 

BOARD 

John Russell Young, Chairman 
F. Joseph Donohue 
Bernard L. Robinson 


Clem F. Preller 
Thos. W. Brahany 
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C. A. Wharton, Director 


September 10,1951 

Happiness Sandwich Shop 
805—13th Street, N. W. 

Washington, D. C. 

Re: Application for reduced contribution rate for the 
years 1943 through 1947. 

Gentlemen: 

Enclosed is a copy of the Contribution Rate Review Com¬ 
mittee’s decision in the above matter. This decision is final 
unless within fifteen days from the above date you file a 
petition for judicial review in the District Court of the 
United States for the District of Columbia (Section 3 
(c) (10) of the Act.) 


Very truly yours, 

/s/ H. C. Holden 

H. C. Holden, Chairman 
Contribution Rate Review Committee 


sdm 

enclosure 

copy to: George J. Xidon, Public Accountant 
Suit 220, Southern Building 
1425 H Street, N. W. 

Washington, D. C. 
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65 PLAINTIFF’S EXHIBIT “H (2)” 

DISTRICT UNEMPLOYMENT COMPENSATION 

BOARD 


APPLICATION OF HAPPINESS SANDWICH SHOP, 
805—13th STREET, N. W., (ACCOUNT NOS. 
71-0945 and 71-3177) FOR REDUCED CONTRI¬ 
BUTION RATE FOR THE CALENDAR YEARS 

1943 through 1947. 


No. 162 


1. Preliminary Statement. 

The above applicant was denied a reduction in its contri¬ 
bution rate for the calendar years 1943 through 1947, 
whereupon a hearing was requested before the Contribution 
Rate Review Committee. This hearing was held on Septem¬ 
ber 6, 1951. Mr. and Mrs. George Lampros, owners of the 
said shop, and George J. Xidon, public accountant, ap¬ 
peared in behalf of the applicant. 


> 




2. Evidence. 

^ The evidence shows that the said business (formerly 

downed by a corporation of the said name), has been owned 
^\ ^ anc * operated as a partnership, consisting of George and 

|\i •'jfi*' Helen Lampros, since September 1, 1943. However, this 
^ x employer failed to comply with the provisions of amended 
Section 3 (c)(7) of the District of Columbia Unemployment 
Compensation Act, within the time allowed to apply for 
combinations of employer experience, until October 6,1947, 
when a special combination of experience was applied for 
on DUCB Form 613, but this application could only relate 
to the contribution rate for 1948 which w T as reduced to the 
minimum of .1%. 
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3. Findings. 

The Committee finds that the application should be 
denied for the reasons above set forth. 


CONTRIBUTION RATE REVIEW COMMITTEE 

/s/ H. C. Holden, 

H. C. Holden, Chairman 

/s/ Wm. C. Looker, Jr. 

Wm. C. Looker, Jr. 

/s/ Stanley P. Nesline 
Stanley P. Nesline 


APPROVED: 

/s/ C. A. Wharton 

C. A. Wharton, Director 


Date ^*September 10. 1951^ 
hch :sdm 
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PLAINTIFF’S EXHIBIT “I” 


U. S. TREASURY DEPARTMENT 
Washington 25 

Office of 

Commissioner of Internal Revenue 


Address Reply to 
Commissioner of Internal Revenue 
and refer to 
EmT :A :E-EMM 


Nov. 13, 1950 
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Mr. George Larapros and 
Miss Helen Lampros, 

d/b/a Happiness Sandwich Shop, 

805 13th Street, Northwest, 

Washington 5, D. C. 

Dear Mr. Lampros and Miss Lampros: 

An examination of your return, Form 940, filed for the 
calendar year 1949, discloses that on line 5 thereof you have 
claimed credit against the Federal tax in the amount of 
$587.64. 

The District of Columbia has certified to this Bureau that 
contributions of $119.97 were paid on or before January 
31,1950, and that you are entitled to additional credit in the 
amount of $370.00 by reason of an experience rate of one 
per cent granted by the District, a total of $489.97. 

On the basis of the certification furnished this Bureau by 
the State, the amount of credit claimed on your return has 
been reduced to $489.97 and additional tax is due for the 
year involved in the amount of $97.67. 

If your records, with respect to taxable wages and con¬ 
tributions paid, as indicated by your returns filed with the 
State, differ from those of the State as shown by its certi¬ 
fication to this office, you should correspond with the State 
agency for the purpose of reconciling such differences. If 
it is determined that the certification furnished this office 
by the State is erroneous, you should request that a cor¬ 
rected certification be furnished this Bureau by the State 
agency. Since this office has no detailed information with 
respect to the quarterly returns and payments made by you 
to the State agency, any inquiries or correspondence con¬ 
cerning the same should be directed to the State agency 
rather than to this office. 

However, in the event that the certification furnished this 
office by the State is correct, and it is found that the tax- 
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able wages shown on your Federal return are not correct, 
you should furnish this office with the correct amount and a 
detailed explanation of any decrease. 

EDP 

Form 6966 

67 Form 6966 Page 2 
EmT :A: 

Assessment of the additional tax will be withheld for a 
period of thirty days in order that you may contact the 
State agency, if necessary, and advise this office to that 
effect or furnish the detailed explanation referred to in 
the preceding paragraph. Unless information is received 
from you or the State agency within the specified time 
showing why such action should not be taken, the additional 
tax stated above, together 'with interest and any penalty 
which may be due, will be assessed and reported to the 
office of the collector of internal revenue for your district 
which will issue appropriate notice. Payment should then 
be made to the collector of internal revenue and not to this 
office. 


Very truly yours, 

Victor H. Self 
Deputy Commissioner. 

68 November 21st, 1950 

Commissioner of Internal Revenue 


Washington, D. C. 


Re: EmT :A :E-EMM 
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Dear Sir: 

In reference to your letter of November 13th, 1950, to 
Mr. Mrs. George Lampros, t/a Happiness Sandwich Shop, 
805—13th St. N. W., Washington, D. C., we feel the addi¬ 
tional credit taken on Form 940, was properly computed. 
The experience rating up to June 30th 1949, w^as .01% and 
July 1st was increased to 1%. Proper payments were made 
to the D. C. Unemployment Compensation Board and be¬ 
fore writing to them we feel, that perhaps, w T ith this ex¬ 
planation the error can be clarified. 

We will greatly appreciate your checking into this and ad¬ 
vise further. 

Thanking you in advance, we remain. 

Yours very truly, 

GJX :bw. George J. Xidon 

P.S. In view of the fact I only visit this place every 30 
days your answer to the writer will greatly assist in 
expediting this discrepancy at any early date. 

69 PLAINTIFF’S EXHIBIT “J” 

U. S. TREASURY DEPARTMENT 
Washington 25 

Office of 

Commissioner of Internal Revenue 
Address Reply to 

Commissioner of Internal Revenue 
and Refer to 
EmT :A: AA :2-MER 
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Mr. George Lampros and Mrs. Helen Lampros, 

d/b/a Happiness Sandwich Shop, 

805 13th Street, Northwest, 

Washington 5, D. C. 

Dear Mr. Lampros and Mrs. Lampros: 

Reference is made to a letter dated November 21, 1950, 
from Mr. George J. Xidon, Suite 220, Southern Building, 
Washington 5, D. C., in reply to Bureau letter dated No¬ 
vember 13, 1950, wherein you were advised of a proposed 
increase in your excise tax liability for the year 1949 under 
the provisions of the Federal Unemployment Tax Act. 

The records of this office do not disclose that Mr. Xidon 
is properly authorized to represent you in employment tax 
matters. Accordingly, the reply to his letter is addressed 
to you. 

It is stated in the letter that the experience rate granted 
you for the first six months of the year 1949 was one-tenth 
of one percent and for the last six months it was increased 
to one percent; that proper payments were made to the 
District of Columbia Unemployment Compensation Board, 
hence it is felt that the credit claimed on your return was 
properly computed. 

The Bureau accepts the certifications furnished by the 
State agencies relating to the amount and dates of con¬ 
tributions paid in determining a taxpayer’s liability under 
the Federal Unemployment Tax Act. 

The District of Columbia has certified to this Bureau 
that for the year 1949 you had an experience rate of one 
percent; that you paid contributions of $119.97 and were 
entitled to an additional credit of $370.00 by reason of the 
experience rate granted, a total credit of $489.97 as set 
forth in Bureau letter of November 13, 1950. 
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Since it appears that your records are not in agreement 
with those of the District of Columbia, as shown by its 
certification to this office, you should correspond with the 
District of Columbia, Unemployment Compensation Board, 
451 Pennsylvania Avenue, Northwest, Washington 1, D. C., 
for the purpose of reconciling such differences. If it is 
determined that the certification furnished this office is er¬ 
roneous, you should request that a corrected certification be 
furnished by the District of Columbia agency. 

70 EmT: A :AA :2-MER 

Mr. George Lampros and Mrs. Helen Lampros, 
d/b/a Happiness Sandwich Shop. 

Unless information is received from you or the agency 
within thirty days from the date of this letter showing why 
such action should not be taken, the additional tax set 
forth in Bureau letter of November 13,1950, together with 
interest, will be assessed. 

Very truly yours, 

B. S. Paul 

MER :MAL Acting Deputy Commissioner. 


71 Filed Oct 12 1951 Harry M. Hull, Clerk 

ANSWER OF DEFENDANT TO COMPLAINT FOR 
REVIEW AND REDETERMINATION OF CONTRIBU¬ 
TION RATE DECISION OF THE DISTRICT 
UNEMPLOYMENT COMPENSATION BOARD 

The defendant makes no answer to the allegations of the 
plaintiffs’ complaint with respect to the first six months 
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of 1943 nor to the years 1945 to date because of the Motion 
to Dismiss filed by it as to the said years. 

The defendant, in answer to the allegations of the plain T 
tiffs in the complaint respectfully represents to the Court 
as follows: 

1. Defendant admits the allegations of the plaintiffs as 
contained in paragraph 1 of the complaint. 

2. The defendant denies the allegations of the plaintiffs 
as contained in paragraph 2 of the complaint. 

3. The defendant admits the allegation that, sometime 
in the month of April, 1942, George Lampros and Helen 
Lampros purchased all the capital and voting stock of 
“Happiness Sandwich Shop, Inc.”, a corporation organized 
under the laws of the State of Delaware. The defendant 
neither admits nor denies the remaining allegations of the 
plaintiffs as contained in paragraph 3 of the complaint be¬ 
cause of its Motion to Dismiss, but states that the records 
filed by the plaintiffs with the defendant indicate that from 
and after September 1,1943 the business has been operated 
by a partnership comprised of George and Helen Lampros. 

4. The defendant admits that on September 20, 1943 the 

“Happiness Sandwich Shop, Inc.”, a corporation, 
72 was mailed a notice of a contribution rate determin¬ 
ing its rate at one tenth of one per cent for the cal¬ 
endar quarters ending September 1943 and December 1943. 
However, on September 20, 1943 the defendant had no 
knowledge that there had been a change in the legal iden¬ 
tity; consequently, the rate notice for the quarters ending 
September and December 1943 was mailed to the corpora¬ 
tion and not the partnership. The defendant is not bound 
by a rate notice which was not sent to nor intended for the 
plaintiffs. Defendant makes no answer to the remaining 
allegations of paragraph 4 of the complaint because of its 
Motion to Dismiss. 

5. The defendant admits the allegations of paragraph 5 
of the complaint, except that no demand was made for con- 
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tributions for any period prior to the calendar quarter 
ending December 31, 1943. 

6. The defendant admits the allegations of paragraph 6 
of the complaint. 

7. The defendant admits the allegations of paragraph 7 
of the complaint. 

8. The defendant admits the allegation that it certified 
to the Collector of Internal Revenue of the United States 
Treasury Department that the “Happiness Sandwich 
Shop, Inc.”, a corporation, had a one tenth of one per cent 
rate for the calendar year 1944, but denies that at any time 
for the said year did it certify that the plaintiffs had a one 
tenth of one per cent rate for the year 1944. The defendant 
makes no answer to the further allegations of paragraph 8 
because of its Motion to Dismiss. 

9 (a). The defendant admits that the plaintiffs pur¬ 
chased the capital and voting stock of “Happiness Sand¬ 
wich Shop, Inc.” on April 1, 1942, but states that its rec¬ 
ords indicate that on September 1, 1943 the business was 
operated by a partnership of George and Helen Lampros 
until the present time. 

9 (b). The defendant denies the allegation in paragraph 
9 (b) of the complaint that the plaintiffs have filed and 
paid their contributions as fixed by the defendant. 

73 9 (d). The defendant denies the allegations of 

paragraph 9 (d) of the complaint. 

9 (e). The defendant admits the allegations of the plain¬ 
tiffs in paragraph 9 (e) of the complaint that on May 18, 
1948 the defendant gave notice to said partnership of a con¬ 
tribution rate of two and seven tenths per cent for the 
period July 1 through December 31, 1943 and for the cal¬ 
endar year 1944, but the defendant denies that such action 
was contrary to the provisions of the District of Columbia 
Unemployment Compensation Act. The defendant makes 
no answer to the remaining allegations of paragraph 9 (e) 
of the complaint because of its Motion to Dismiss. 
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10. The defendant denies the allegations of paragraph 
10 of the complaint. 

WHEREFORE, the premises considered, defendant re¬ 
spectfully prays that this honorable Court enter judgment 
in its favor on all of the issues raised herein. 

Louis Mackall, Jr. 

Joseph Notes 

Allen Weil 

By Louis Mackall, Jr. 

• • Louis Mackall, Jr. 

Attorneys for Defendant 

451 Pennsylvania Avenue, N. W. 

Washington, D. C. 

District 7612 

Service of the foregoing answer has been made by mail¬ 
ing a copy thereof to George C. Vournas and Ward B. 
McCarthy, Esquires, Attorneys for the Plaintiffs, at 1005 
Investment Building, Washington, D. C., in compliance with 
Rule 5(b) of the Rules of Civil Procedure. 

/s/ Louis Mackall, Jr. 

Louis Mackall, Jr. 

Attorney for Defendant 


74 Filed Nov 11951 Harry M. Hull, Clerk 

ORDER REMANDING CASE TO CONTRIBUTION 
RATE REVIEW COMMITTEE OF THE DISTRICT 
UNEMPLOYMENT COMPENSATION BOARD 

Upon consideration of the oral motion of the defendant 
and concurred in by the plaintiffs, to remand the case to the 
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Contribution Rate Review Committee of the District Un¬ 
employment Compensation Board to take testimony and 
make findings of fact as to the contribution rates of the 
plaintiffs under the District of Columbia Unemployment 
Compensation Act for the second half of the calendar year 
1943 and for the calendar years 1944 through 1951, and to 
make findings for each year or part thereof as to that Com¬ 
mittee’s jurisdiction to review the rates, it is by the Court, 
this 1st day of November, 1951, 

ORDERED: That the case be remanded to the Contri¬ 
bution Rate Review Committee of the District Unemploy¬ 
ment Compensation Board and that Committee is hereby in¬ 
structed to take testimony and make findings of fact as to 
the contribution rates of the plaintiffs under the District 
of Columbia Unemployment Compensation Act for the sec¬ 
ond half of the calendar year 1943 and for the calendar 
years 1944 through 1951 and to make findings as to the 
jurisdiction of that Committee to review the rates for each 
of the said years or portion thereof, and to submit such 
findings to this Court with a transcript of the testimony 
taken before it. 


F. Dickinson Letts 

Judge 

We consent: 

Ward B. McCarthy 
Attorney for plaintiffs 
Louis Mackall, Jr. 

Attorney for defendant 
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75 Filed Aug 13 1952 Harry M. Hull, Clerk 

MOTION FOR JUDGMENT ON THE PLEADINGS 
Come now the Plaintiffs by their attorneys and move for 
judgment in their favor on the pleadings. For grounds of 
this Motion they say: 

1. That there are no facts in dispute. 

2. That there remains to be determined by the Court only 
question of law. 

3. That since April 1942, the business has been conducted 
in the same building, with the same fixtures and equipment, 
under the continuous control and management of the Plain¬ 
tiffs with the same experience of unemployment of its em¬ 
ployees. 

4. For such other grounds as may be called to the atten¬ 
tion of the Court at the time of the Hearings on this Motion. 

/s/ George C. Vournas 
George C. Vournas 

/s/ Ward B. McCarthy 
Ward B. McCarthy 
Attorneys for Plaintiffs 
1005 Investment Building 
Washington 5, D. C. 

TO: Louis Mackall, Jr. 

Attorney for the Defendant 
451 Pennsylvania Avenue, N. W. 

Washington, D. C. 

Please take notice that the foregoing Motion will be 
called to the attention of the Court. If you object 

76 to the granting of the Motion, you shall, within the 
time prescribed by the Rules, file your objections in 

writing with the Clerk, and serve a copy thereof upon the 
undersigned. 



56 


, /s/ Ward B. McCartlv 

Ward B. McCarthy 

A copy of the foregoing has been mailed to Louis Mackall, 
Jr., Attorney for Defendant, at 451 Pennsylvania Avenue, 
N. W., Washington, D. C. this 12 day of August, 1952. 

/s/ Ward B. McCartly 

Ward B. McCarthy * 


77 Filed Aug 20 1952 Harry M. Hull, Clerk 
MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant by its attorneys and moves for 
judgment in its favor on the pleadings and findings of its 
Contribution Rate Review Committee. For grounds of 
this motion it says: 

1. That there are no facts in dispute. 

2. That there remains to be determined by the Court only 
questions of law. 

3. That the findings of fact of the Contribution Rate 
Review Committee of the District Unemployment Com¬ 
pensation Board are supported by substantial evidence. 

4. That the decision of the Contribution Rate Review 
Committee of the District Unemployment Compensation 
Board is in accordance with the facts found by it and the 
applicable law. 

5. For such other grounds as may be called to the atten¬ 
tion of the Court at the time of the hearing on this Motion. 

/s/ Louis Mackall, Jr. 

Louis Mackall, Jr. 

/s/ Joseph Notes 
Joseph Notes 
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/s/ Allen Weil 
Allen Weil 

Attorneys for Defendant 
451 Pennsylvania Avenue, N. W. 
Washington 1, D. C. 




79 Filed Mar 31 1953 Harry M. Hull, Clerk 

OPINION 

In this action the Plaintiffs, partners engaged as restaur- 
anteurs in the District of Columbia, seek a review and re¬ 
determination of the employer contribution rate assessed 
against their business, known as the Happiness Sandwich^ 
Shop, by the defendant, the District Unemployment Com¬ 
pensation Board, 1 under the provisions of the District of 
Columbia Unemployment Compensation Act. 2 

Jurisdiction of the Court is founded on Sec. 3(c) (10) of 
the Act, 46 D. C. Code 303 (c) (10), 1951 Ed. 

No facts are in dispute 3 and the cause is now before the 
Court on Plaintiffs' motion for judgment on the pleadings 
and on defendant's motion for summary judgment. In the 
circumstances, the matter has been considered by the 
Court as a dual motion for summary judgment under Rule 
56 of the Federal Rules of Civil Procedure as provided in 
Rule 12(c). The salient facts necessary for a decision may 
be summarized as follows: 

80 For several years prior to April 1942, a restaurant 
business known as the Happiness Sandwich Shop 

1 Hereinafter referred to as the Board. 

2 Act of Congress Aug. 28, 1935, 49 Stat. 946 ch. 794 as amended. 46 D. C. 
Code 301 et seq., 1951 Ed. 

3 The transcript of the testimony taken before the contribution Rate Review 
Committee of the Board and the Findings of the Committee are part of the 
Record. Sec. 3(c) (10) of the Act provides in part that the findings of the 
Board as to the facts, if supported by evidence and in the absence of the 
fraud, shall be conclusive. 46 D. C. Code 303(c)(10), 1951 Ed. 
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was owned and operated in the District of Columbia by a 
Delaware corporation. In April 1942, the plaintiffs pur¬ 
chased the entire capital stock of the corporation and com¬ 
menced to operate the business. Although the corporate 
entity was dissolved for business and accounting reasons on 
February 23, 1943, the plaintiffs continued to operate the 
business from that time to the present as a partnership. 
Since 1942 there has been no change in the controlling in¬ 
terest, nor in the manner or method of operation, nor in 
its location, nor any other change except for the change in 
the organizational form. 

In June 1943, the District of Columbia Unemployment 
Compensation Act was amended to adopt the “experience” 
rating system by which the employer’s contribution rate is 
determined by certain experience factors. For each em¬ 
ploying unit, individual reserve accounts were created. 
When this reserve account reaches a certain percentage of 
the annual pay roll, the employer then becomes entitled to a 
reduction on his contribution rate. New employers with 
no prior experience upon whom a risk cannot be calculated, 
are assessed the maximum rate of 2.7 per cent. Other em¬ 
ployers are assessed according to tlieir prior employment 
experience on the basis of the reserve ratio of their account 
to the average annual pay roll on a sliding scale from the 
2.7 per cent down to one-tenth of 1 per cent. 

Under this new method of computation the Board, un¬ 
aware of a change in legal entity, fixed the rate of the 
Happiness Sandwich Shop for the last half of 1943 at the 
minimum rate of 0.1 per cent. A similar rate was scheduled 
for 1944. It is the subsequent change of this rate and the 
rates assessed thereafter, except for the year 1948, that are 
challenged in this proceeding. 

81 In accordance with the directive contained in the 
Court Order of November 1, 1951, the Contribution 
Rate Review Committee of the defendant Board filed with 
the Court on April 8,1952 the Committee’s findings of fact, 
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and findings as to its jurisdiction to review the rates under 
attack, together with the transcript of the testimony taken 
before the Committee on which the findings are based. As 
previously noted, there is no dispute as to the basic facts 
and thus there appears to be no conflict in that direction. 

However, in the view the Court takes of the situation, as 
to the rates for the years 1943 through 1947, 4 the legal 
position of the Board is untenable. These rates, as finally 
determined by the Board, have been based on the premise 
that no request was made by the Plaintiffs for the transfer 
of the predecessor’s experience within six months after a 
change in legal identity or form as required by Section 
3(c)(7)(a) of the Act. 46 D. C. Code 303(c) (7) (a). 5 See 
Plaintiff’s Exhibit C filed with the complaint. It is the posi¬ 
tion of the Board that such a request is necessary under the 
circumstances and that in the absence of a request on the 
part of the plaintiffs the rates imposed are sanctioned by 
the law. 

This same position was taken by the Defendant in Cohen 
v. District Unemployment Compensation Board , 83 U. S. 
App. D. C. 222, 167 F. 2d 883 (1948). There, three wives 
of partners in an established business were admitted to the 
partnership to direct their efforts to “the sale of merchan¬ 
dise.” No change was made or contemplated in the super¬ 
vision, management or control of the business by the hus¬ 
bands. The Court of Appeals in refusing to accept the 
Board’s theory under the circumstances there, ruled that 
where there was no change in management and no change 
in risk there was only one employing unit, and consequently 
no request to combine experience was necessary, since the 
statute was not applicable. 

82 The District of Columbia Unemployment Compen¬ 
sation Act is of the same general character and is a 

4 For the years 194S through 1951, the record shows that the Board prop¬ 
erly considered and predicated the rates assessed on the entire experience 
structure of the business. 

5 Amendment in 1946 dropped the six month provision. 
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However, in the view the Court takes of the situation, as 
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that no request was made by the Plaintiffs for the transfer 
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4 For the years 194S through 1951, the record shows that the Board prop¬ 
erly considered and predicated the rates assessed on the entire experience 
structure of the business. 

5 Amendment in 1946 dropped the six month provision. 
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part of the social economic legislation of the 1930s designed 
to implement a national policy of economic protection for 
the individual. This statute was enacted August 28, 1935, 
to relieve economic insecurity due to involuntary unemploy¬ 
ment by encouraging employers in the District of Colum¬ 
bia to provide a more stable employment. Moreover, the 
adoption of the experience rating system in 1943 was in¬ 
tended as an additional incentive to the employers to aid in 
carrying out the purpose of the statute. 6 

The Senate Committee report accompanying the 1943 
Amendment states that “by its provisions the coverage of 
employment is made to conform as nearly as possible with 
the coverage of employment under the Social Security Act 
thus minimizing confusion and promoting uniformity of 
coverage.” The report also indicates a definite legislative 
intent to extend the benefits of experience rating broadly 
in order “to lighten the load of the employer within the 
District of Columbia.” 7 Thus the announced objectives 
bring the amendment well within the realm of remedial 
legislation and affords particularly persuasive evidence 
that Congress did not intend that a narrow interpretation 
of the Act should be applied by the Courts. Not only is the 
Act a remedial statute whose purpose requires a liberal in¬ 
terpretation to comport with its purpose but the statute con¬ 
tains its own definitions comprehensive enough in the 
opinion of the Court to require a practical and realistic con¬ 
struction of its terms. 

It is well settled in this jurisdiction that technical con¬ 
cepts of the common law are not controlling in construing 
social and economic legislation but rather that the provi¬ 
sions of such legislation are to be construed in the light of 
the purposes the legislation seeks to accomplish. 

6 “Its purpose is to protect employees/’ Cohen v. District Unemployment 
Compensation Board., supra. 

7 Senate Report No. 250, 7Sth Congress, 1st sess. pp. 1-4. 
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83 The Court of Appeals for this circuit reaffirmed 
the rule in Grace v. Magruder, 80 U. S. App. D. C. 53; 
148 F. 2d 679; cert. den. 326 U. S. 720 (1945) quoting with 
approval the following statement by Judge Parker in 
United States v. Vogue, Inc., 145 F. 2d 609, (4th Cir. 1944): 

The Social Security Act, like the Fair Labor 
Standards Act . . . and the National Labor Rela¬ 
tions Act . . ., was enacted pursuant to a public 
policy unknown to the common law; and its ap¬ 
plicability is to be judged rather from the purposes 
that Congress had in mind than from common law 
rules worked out for determining tort liability. 

Consequently, in the light of the objective which the 
statute seeks to attain it is abundantly clear that enter¬ 
prises which economically and in reality constitute but a 
single business shall be deemed to be a single employer 
within the framework of the Act. 

Thus it follows that continuity of employment experience 
does not depend upon continuity of the formal legal entity 8 
but rather upon the substantial continuity of the individuals 
who control its interest and management. 

On the authority of the cited adjudications, having re¬ 
gard for the evident policy therein expressed, the Court 
concludes that the Plaintiffs are entitled as a matter of law 
to judgment on their motion as to the years 1943 through 
1947. The cause is remanded for proceedings consistent 
with this opinion. 

/s/ Matthew F. McGuire 
Matthew F. McGuire 
United States District Judge 

March 26, 1953 


ft “irrelvant that a partnership is not for all purposes a legal entity”. Cohen 
v. District Unemployment Compensation Board, supra, and cases cited therein. 
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84 Filed Apr 13 1953 Harry M. Hull, Clerk 

ORDER REMANDING CASE TO THE CONTRIBU¬ 
TION RATE REVIEW COMMITTEE OF THE DIS¬ 
TRICT UNEMPLOYMENT COMPENSATION BOARD 

Upon consideration of the motion of the Plaintiffs for 
judgment on the pleadings and motion of defendant for 
summary judgment and upon consideration of the evidence 
taken before the Contribution Rate Review Committee of 
the District Unemployment Compensation Board and of the 
findings of fact by the Contribution Rate Review Committee 
of the District Unemployment Compensation Board and 
after oral argument in open court it is by the court, this 
7th day of April, 1953, 

ORDERED that the case be remanded to the Contribu¬ 
tion Rate Review Committee of the District Unemployment 
Compensation Board with instructions to proceed in ac¬ 
cordance with the opinion of this court dated March 26, 
1953. 


/s/ • Matthew F. McGuire 
Matthew F. McGuire 
United States District Judge 


No objection as to form. 

Louis Mackall,, Jr. 
Attorney for Defendant 
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85 Filed Apr 8 1953 Harry M. Hull, Clerk 

MOTION FOR RECONSIDERATION 

Comes now the defendant by its attorneys and moves for 
reconsideration of the judgment in favor of the defendant. 
For grounds of this motion it says: 

1. The Court did not have jurisdiction to review the 
contribution rates of the plaintiffs under the District of 
Columbia Unemployment Compensation Act for the calen¬ 
dar years 1946 and 1947. 

2. That prior to the calendar year 1947 the plaintiffs had 
not been employers long enough to be eligible for a re¬ 
duced rate under the provisions of the District of Columbia 
Unemployment Compensation Act. 

/s/ Louis Mackall, Jr. 

Louis Mackall, Jr. 

/s/ Joseph Notes 
Joseph Notes 

/s/ Allen Weil 
Allen Weil 

Attorneys for Defendant 
451 Pennsylvania Avenue, N. W. 
Washington 1, D. C. 

• #•#•***•* 

90 Filed July 20 1953 Harry M. Hull, Clerk 

ORDER 

Upon consideration of the motion of the defendant for 
reconsideration and opposition thereto, it is by the Court 
this 20th day of July, 1953, 
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ORDERED, that the motion be and the same is hereby 
denied. 


Matthew F. McGuire 

Judge 


No objection to form: 

/s/ George C. Vournas 
George C. Vournas 

/s/ Ward B. McCarthy 
Ward B. McCarthy 

/s/ Louis Mackall, Jr. 

Louis Mackall, Jr. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia 


No. 11,956 


Samuel Spencer, Renah F. Camalier, Louis W. Prentiss, 
Clement F. Pbeller, Thomas "W. Brahany, constitut¬ 
ing the District Unemployment Compensation Board, 

Appellants, 


v. 

George Lampbos and Helen Lampros, a partnership, T/A 
“The Happiness Sandwich Shop,” Appellees. 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE 

In April of 1942 George and Helen Lampros, man and 
wife, purchased the entire capital stock of the Happiness 
Sandwich Shop Inc., a Delaware Corporation which there¬ 
tofore had operated a restaurant business known by the 
same name and began to operate the business. 
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On February 25, 1943 the Lampros’ dissolved tbe corpo¬ 
ration and continued to operate tbe business, as a partner¬ 
ship, from that time to the present. 

Since the date of purchase of the corporate stock there 
has been no change in the control, the manner or method 
of operation of the business, its location, or any other 
change except from a corporation to a partnership (Jt. 
App. 1, 2, 3, 6 and 17). 

Under the act of July 1, 1943 the Compensation Com¬ 
mission assigned to the corporation a minimum rate of one- 
tenth of one percentum and similar ratings in 1944 and 
1945 (Jt App. 7 and 8). 

No application was made by the partnership for the 
experience rating of the corporation. 

In 1945 the Board was advised of the formation of a 
partnership and for the years 1945, 1946 and 1947 estab¬ 
lished the maximum contribution rate of 2.7 percentum 
(Jt. App. 9, 13 and 14). 

In 1948 the Board was informed that the partnership was 
effective as of September 1, 1943 and determined the con¬ 
tribution rate for 1943 and 1944 to be the maximum 2.7 
percentum (Jt. App. 10 and 15). 

SUMMARY OF ARGUMENT 

The corporation and the successor partnership were one 
employing unit and the partnership was not required to 
apply for a combination of experience. 

ARGUMENT 

The sole question presented to the Court is whether the 
corporation and the partnership were one employing unit 
and the partnership entitled to the favorable experience 
rating of the predecessor corporation. 

In the early 1930’s Congress and the Legislatures of a 
vast majority of the states enacted Unemployment Com¬ 
pensation Legislation requiring employers to contribute 
a fixed percentage of the wages paid by them to “trust 


3 


funds” to be used for the sole purpose of aleviating eco¬ 
nomic distress of the unemployed and their dependants. 

Because of the general economic recovery from the de¬ 
pression of the 1930’s demands upon the “trust funds” 
lessened and the “trust funds” assumed such proportions 
that it was no longer necessary to require contributions 
from employers at the rates established by the initial 
legislative actions. 

About 1943 a great number of States enacted legislation 
providing, in substance, that if the record of the individual 
employer so warranted, his contribution rate should be 
reduced from the maximum to a minimum percentage and 
Congress through amendments of the D. C. Code 1951 
Section 301 et. seq. provided for successor employers to 
be subrogated to the experience rating of their predecessors. 

In view of the decisions of this Court, and the cases cited 
therein, establishing the proposition that provisions of 
social and economic legislation be construed in the light 
of the purposes sought to be accomplished by such legis¬ 
lation rather than by the technical concepts of common law, 
the appellants’ contentions are untenable. 

In Cohen vs. District Unemployment Compensation 
Board (1948) 83 TJ. S. App. D. C. 222, 167 Fed. 2d 883 
three husband partners, took their three wives into the 
partnership and The Board decided that Cohen et al, be¬ 
came a new employer and required to pay contributions at 
a new and higher rate. This Court held that: 

“in a business as well as in a popular sense, Cohen’s 
was the same employer before and after admission 
of the three wives to the firm. * * # We think 

the Unemployment Compensation Act should be in¬ 
terpreted in accordance with its purpose. Its purpose 
is to protect employees. The admission of the new 
partners caused no change in management and no 
change in risk. This, we think, makes it irrelevant 
that a partnership is not for all purposes a legal 
entity. * * * It is immaterial that the statute en¬ 
ables “two or more employing units” to combine their 
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experience, on timely request, after “a change in legal 
identity or form * • • and that no timely request 
was made. Since there was only one employing unit, 
this provision of the statute was not pertinent and no 
request was necessary. * * *” 

In the instant case there was no change in the manage¬ 
ment or change in risk by the Lampros’ changing the form 
of the business from a corporation to a partnership. 

Prior to the Cohen case in Grace v. Mag ruder (1945) 80 
U. S. App, D. C. 53; 148 F. 2d 679) this Court held that 
the Social Security Act, Federal Insurance Contribution 
Act and Federal Unemployment Tax Act were primarily 
remedial and require construction which will give effect 
to the intention of Congress in light of the ills sought to be 
corrected and the end to be obtained and that their taxing 
phase was secondary and incidental. 

Prior to this Court’s decision in the Cohen Case, supra, 
the Courts of Illinois had occasion to examine the provi¬ 
sions of successor partnerships enjoying the experience 
ratings of their predecessors, in Lindley vs. Murphy (1944) 
387 Ill. 506, 56 N. E. 2d 832. The Illinois statute is identical 
with D. C. Code 46-303 (c) (7) with the exception that in¬ 
stead of our condition (a) request for transfer, the Illinois 
Statute provides that if the Director finds the same con¬ 
ditions as contained in (b and (c) of our Code, the successor 
is entitled to the prior experience rating. 

In that case three partners owned 80% of the first part¬ 
nership, 100% of the second, and 87%% of the third, and 
each of the latter two firms, in turn, carried on the employ¬ 
ing enterprise of the predecessor as a single employing unit. 
In determining that each firm was “substantially owned or 
controlled” by the same interest within the contemplation 
of the Illinois Unemployment Compensation Act and the 
last firm was entitled to take advantage of the experience 
rating of predecessor firms in computation of contributions, 
the Court said: 
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“ The primary purpose of the * • # Act, as stated 
in Section 1, is to afford relief to those involuntarily 
employed and their families. Amelioration of economic 
insecurity incident to involuntary unemployment is the 
objective to be effectuated. The Statute itself is thus 
an exertion of the police power of the State, the legis¬ 
lation is remedial, and is to be liberally construed to 
the end that its basic purpose may be achieved (cases). 
The Statute has been liberally construed to accomplish 
the object of providing a degree of security for the un¬ 
employed (cases). The involuntary contributions re¬ 
quired to maintain the system of unemployment com¬ 
pensation are not general taxes, and the statute is not 
a taxing statute (cases). In short, the * * * Act 
is not a revenue law and there is no statutory warrant 
for building wp unemployment compensation funds 
{Section 23) beyond the limits necessary to satisfy the 
future demands of the beneficiaries for whom contri¬ 
butions are being currently made. In reality, these 
funds are trust funds. The construction of the statute 
in so far as the liability of an employing unit is con¬ 
cerned in no way affects the benefits of the unemployed 
but involves solely a question of rates between the 
employment and the state. * * • 

The situation presented (here) is analogous to the 
case where the same shareholders own a substantial 
majority of the stock in each of their corporations, even 
though the number and names of the minority share 
holders are not identical in each case. McGrew Paint 
& Asphalt Co. v. Murphy, 56 N. E. 2d 416. 

Since the law is concerned with substantial owner¬ 
ship of the business unit or enterprise, and not with 
the technical rules of partnership law or corporation 
law, there is no valid reason for holding that, under 
the circumstances present in the case, the three part¬ 
nerships are not owned by substantially the same in¬ 
terests.- A contrary construction would defeat remedial 
purposes of Section 18 (c) ( 6 ) to the extent that the 
vehicle of the partner-form of transaction business is 
used. * • * 

Subsection 18 (c) (6) was added to the original act 
in 1941, the purpose being, in part, to reward those 
employers who have gra/nted security to their em¬ 
ployees by stabilizing employment within their place 
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of business. This accords within the declaration of 
public policy in section 1 of the statute. To acquiesce 
in the Directors interpretation would be to grant an 
“incentive for stabilization of employment" in some 
employers and to deny it to others merely because of 
the numerical differences in the number of technical 
changes in legal identity. This, the General Assembly 
sought to avoid. Changes in personnel of a partner¬ 
ship, especially a large law firm, a brokerage concern, 
or an accounting firm are constantly occuring, not 
only by reason of deaths, resignations and additions, 
but, it may be observed, at the present time, by volun¬ 
tary departures from those business enterprises to 
enter the armed services of the United States. In the 
great majority of such instances, the partnership may 
well be owned and controlled by the same interests after 
these changes as before, and they are, within the pur¬ 
view of the Unemployment Compensation Act, but tech¬ 
nical changes in organization , and the employing units 
are not to be denied the benefits of Section 18 (c) (5) 
by reason of the fact that there has been more than 
one charlge.” 

Furthermore the Illinois Court in McGrew Paint & As¬ 
phalt Co. et ad. v. Murphy (1944) 387 HI. 241, 56 N. E. 416 
where four corporations stipulated that they were con¬ 
trolled by one individual who owned a majority of shares 
of each corporation held that it constituted “employer” 
within the common control provisions of the Unemployment 
Compensation Act. 

Conversely the Illinois Court in 1945 in Billett v. Gordon, 
389 HI. 454, 59 N. E. 2d 812 where a partnership purchased 
all assets of a corporation and succeeded to all 'of the 
corporations business and five members of the partnership 
who were stockholders of the corporation owned 85.1% of 
the partnership and owned 37.8% of the capital stock of 
the corporation both preferred and common, the partner¬ 
ship and the corporation were not “owned or controlled” 
by substantially the same interest within the Unemployment 
Compensation Act and could not be deemed a single “em- 
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ploying unit” for the purpose of computing contribution 
rate. 

Appellants in their brief, pages 15-21 contending that 
the partnership should have been required to obtain the 
1 experience of the corporation through the provisions of 
transfer of Section 303 (c) (7) of the District Code, cite 
cases in other jurisdictions where the Courts did not dis¬ 
regard a corporate entity. 

At page 17, appellants say that a common transfer pro¬ 
vision in many of the Acts is the requirement that the 
successor acquire all or substantially all of the assets of 
a trade or business citing cases in New York, Utah, Massa¬ 
chusetts, New Hampshire, Michigan and Texas. 

It should be noted that in those cases that an individual 
or a partnership owned two distinct business’, one or both 
of which business’ was incorporated. Since those are not 
the facts in the instant case those discussions are not con¬ 
trolling. 

In connection with the New Hampshire Case cited at 
page 19, the Court’s attention is invited to C. A. Lund Co. 
v. Rolphe (1945) 93 N. H. 280, 41A, (2nd) 223. 

There the law of New Hampshire contained no provision 
for transfer of the experience rating for the successor. The 
plaintiff contended that the corporation and the succeeding 
partnership were one and the same employing unit. As to 
this contention the Court said: 

“In order to reach this conclusion we are urged to 
disregard the “fiction of corporate entity” and to pierce 
“the veil of corporate structure”. Few Courts have 
shown greater readiness than this Court to disregard 
the fiction that a corporation “is a beidg independent 
of those who are associated as its stockholders”, when 
justice demands it.” citing cases. 

In denying that the corporation and the partnership were 
one and the same employing unit the Court found that all 
of the stockholders were not partners. 




8 


At page 19 the appellant states that another successor 
provision commonly in use requires the business to be con¬ 
ducted by the successor through a single employing unit, 
citing cases in Minnesota, Michigan and Texas. 

It should be noted that in the Minnesota case the original 
partnership split up into several units two of them corpo¬ 
rate and one of them a partnership and operating a different 
business in a different locality. 

In the Texas case at brief page 20, the individual formed 
four corporations to operate his privately operated liquor 
business, and while the Court grouped the corporations as 
one unit for the purpose of establishing liability under the 
Texas law, it refused to transfer the experience from the 
individual to the various corporations because they were 
not carried on solely through a single employing unit 
thereto. 

At brief page 21, the appellants refer to Florida Indus¬ 
trial Comm. v. Schwob Co., 153 Fla. 356, 14 So. 2d 666 and 
Schwob v. Huiet, 69 Ga. App. 285, 25 S. E. 2d 149 stating 
to the Court at this time the Florida Act provided no trans¬ 
fer provision. 

The two above cases were described as mainly informa¬ 
tive in Royal Jewlers Co. of Knoxville v. Hake (Tenn. 1947) 
185 Tenn. 254, 205 S. W. 2d 963, 965. There prior to 1946 
partners operated three jewelry stores and were considered 
to be one unit and the employment tax levied and collected 
on the entire operation. In 1946 three separate corpora¬ 
tions were formed and the Court held that each was en¬ 
titled to the predecessors experience. The Court said: 

“We note that in the Lund case, supra, and in Pack¬ 
ard Clothes v. Director of Division of Employment 
Security, 318 Mass. 329, 61 N. E. 2d 528 the proposition 
of disregarding “the fiction of corporate entity” and 
piercing “the veil of corporate structure” (93 N. H. 
280, 49A, 2d, 227) was a procedure approved to ad¬ 
minister the act justly, if the facts were found to be as 
they are in the case before us here.” 
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In 1945 at the time the Massachusetts Court considered 
Packard Clothes, Inc. v. Director of Division of Employ¬ 
ment Security, supra, the Massachusetts statute contained 
no provision of transfer of merit ratings to successor. 

There a corporation which took over and operated the 
business formerly conducted by an individual under two 
fictitious firm names, which corporation was managed and 
controlled by such individual, who was the principal stock¬ 
holder in both corporations, the Court held that although 
the Corporation was a separate legal entity from the indi¬ 
vidual, it was the successor, in fact of such business and 
became the successor employing unit of former employing 
units within the meaning of the Unemployment Compensa¬ 
tion Act and as such was entitled to the merit rating previ¬ 
ously acquired by the individual. The Court said: 

“It is competent to pierce the veil of the corporation 
and to disregard the corporate firm, and to consider 
substance rather than form in order to carry out the 
legislative intent. Munson Steamship Line v. Com. Int. 
Rev. 2 Cir. 77 F 2d 849, 850-851. See C. A. Lund & Co. 
v. Rolfe, N. H. 41 A 2d 226; S & J Supply Co. vs. War¬ 
ren, 191 Okl. 683, 684, 133 P 2d 201; 51 Harvard Law 
Review 1373,1402-1403 and cases cited.” 

It should be noted that Georgia has now provided for 
the succession to predecessors experience. In Phillips v. 
J. L. Peed Co. [Ga. 1949] 204 Ga. 692 51 S. E. 2d 446, the 
Court held that a partnership which succeeded to the entire 
interest of an individual whose business was subject to the 
compensation law and thereafter conducted business with 
virtually the same employers, acquired the employment ben¬ 
efit experience rate of 1.5% to which the business' was en¬ 
titled though no notice of the formation of the partnership 
was given to the Department of Labor and specifically over¬ 
ruled Schwob v. Huiet, supra, as not being applicable. 

The Iowa Court in Mt. Vernon Bank & Trust Co. v. Iowa 
Employment Security Commission 233 Iowa 1165,11 N. W. 
2d 403 and Burlington Truck Lines, Inc. v. Iowa Employ- 
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ment Security 239 Iowa 752, 32 N. W. 2d 792, in each case 
pierced the corporate veils of two corporations to determine 
control by same interest under the combined law of that 
state. 

The Oklahoma act is similar to both of the District of 
Columbia and Illinois, but it apparently does not require 
either the asking or determination by the commission. 

In State ex rel Oklahoma Employment Security Com¬ 
mission v. Parrish (1949) 201, Okla. 888, 208 Pac. 2d 572, 
an automobile business, conducted by a corporation in con¬ 
junction with machine and tool business and boat dis¬ 
tributing business, was transferred to a partnership owned 
and controlled by same interest as the corporation and was 
thereafter conducted solely by the partnership. The Court 
held that it appeared that treating the partnership and 
corporation as a single employing unit would not defeat or 
obstruct the purposes of the Employment Security Act, the 
partnership was entitled to experience benefits and reduced 
contribution to the rate earned by the corporation although 
the corporation retained the machine and tool and boat dis¬ 
tribution business. 

In 1952 the California Court in McHenry’s Inc. v. Cali¬ 
fornia Employment Stabilization Committee, 112 Calif. (2) 
245, 246, Pac. 2d, 76, on the reverse of the facts here held 
the corporation was entitled to the experience benefits of 
the partnership. In that case copartners operated a res¬ 
taurant business which they incorporated taking all of the 
stock and became employees instead of proprietors. In 
reaching this conclusion, that the corporation was entitled 
to the experience of the partnership, the Court said: 

“There was no change in type or location of the busi¬ 
ness after transfer of the business after transfer to 
the plaintiff. The actual management of the business 
was conducted by plaintiff in the same manner as it 
had been during the operation of its predecessor. The 
identity of the business carried on under the same 
name vras not altered or otherwise affected by the 
transfer to plaintiff. 


There was no relevant or pertinent change of em¬ 
ployees resulting from the transfer of the business * # * 
The relationship-of the employees upon whose wages 
the tax under the California Unemployment Act is 
based, to the business, after acquisition thereof by 
plaintiff, was the same as it was prior thereto.” 

Illustrative of the interpretation of the phrase “employ¬ 
ing unit” is the Massachusetts case of Bartels v. Director 
of Division of Employment Security, 326 Mass. 1; 92 N. E. 
(2nd) 370. 

There the successor employing unit was a partnership 
and there was a complete factual continuity of ownership, 
control and management between the partnership and a 
trust, the predecessor employing unit The Court in holding 
that the partners were entitled to the merit rating acquired 
by the enterprise when operated by the trust for the pur¬ 
pose of determining contributions due under employment 
security law, said: 

“The business, or as termed by the statute the “em¬ 
ploying enterprise” had, while conducted by the trus¬ 
tees, acquired an experience or merit rating which 
effected a substantial reduction in the rate of employer 
contributions for which it was liable • • • (the plain¬ 
tiffs) as copartners succeeded to the entire legal and 
beneficial ownership of the trust assets and conse¬ 
quently of the employing enterprise. Their partnership 
was a new employing unit, as was the corporation in 
the Packard case, but there was a complete factual 
continuity of ownership and control * * * In our opin¬ 
ion the plaintiffs conducting as they are, as partners, 
the employing enterprise * * * are entitled to the merit 
rating of that business acquired when operated by the 
former trust.” 

Appellants’ contention that the District Court did not 
have jurisdiction to review the rates for the years 1945, 
1946 and 1947 is without merit because the rates for those 
years had to be predicated upon the experience rating of 
prior years. 
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The position of the appellants appears to be, that had 
the partners, within six months after the dissolution of 
the corporation, applied, they would have been entitled to 
and granted the employment experience of the corporation. 

It is self-evident that the dissolution of the corporation 
and formation of the partnership caused no new unem¬ 
ployment. 

There is no evidence in the record showing that a change 
in the form of the business from a corporation to a partner¬ 
ship jeopardized the rights of any employee or that the 
employment experience of the partnership was not an 
identical continuation to that of the corporation. 

To lend approval to the exaction of approximately 
$2,000.00 from the appellees, to be deposited in a fund 
covering a period beginning in the calendar year of 1943 
through 1947 would be equivalent to sanctioning unjust 
enrichment. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower Court should be affirmed. 

Respectfully submitted, 

Ward B. McCarthy, 

George C. Vournas 
1005 Investment Building 
Washington 5, D. C. 

Attorneys for Appellees 
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QUESTIONS PRESENTED 


The questions presented still remain the three set out in 
the brief for appellants. The attempt of the appellees to 
narrow the issue to question number II set out in the brief 
for the appellants and ignore questions I and III does not 
alter the situation. To eliminate question number I would 
defeat the plain intent of Congress as expressed in the pro¬ 
visions of Title 46, Section 303 (c) (10) of the District of 
Columbia Code, 1940 Edition, and would completely ignore 
the decisions of the Supreme Court of the United States and 
of this Court laid down in the cases of Ex Parte Dante, 22S 
U. S. 429, 57 L. Ed. 905, 33 S. Ct. 579 and Slater v. Peyser, 
91 U. S. App. D. C. 314, 200 F. 2d 360, 81 W. L. R. 701, cited 
by appellants on pages 12 and 13 of their brief. To elimi¬ 
nate question III would defeat the clear intent of Congress 
as expressed in the provisions of Title 46, Section 303 (c) 
(4) (i) of the District of Columbia Code. 
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SUMMARY OF ARGUMENT 

None of the cases cited by the appellees are directly in point 
Some of those cases were decided under the common control pro¬ 
visions of the state law involved and others under the $3,000 
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limitation provision of the law involved, but not under the trans¬ 
fer provision of the law. The only cases cited by the appellees in¬ 
volving the transfer provision did not involve a situation like the 
one before this court and, in each of those cases, the courts found 
that the successor employer met all of the provisions of the trans¬ 
fer section of the Act. This is not so in the case at bar as the ap¬ 
pellees failed to meet one of the conditions of the transfer section. 

ARGUMENT 
Intent of Congress 

Grace v. Magruder, 80 U. S. App. D. C. 53,148 F. 2d 679, 
cited by the appellees on page 4 of their brief would not ap¬ 
pear to be in point. That case involved the question of 
whether or not certain coal hustlers were employees of a 
coal dealer and this Court liberally construed the Social 
Security Act to include the hustlers as employees because 
it was the intent of Congress to afford protection to as 
many individuals as possible. There is no extension of 
coverage involved in the instant case. Congress intended 
to accomplish two purposes when it passed the District of 
Columbia Unemployment Compensation Act. First, it in¬ 
tended to protect as many individuals as possible against 
involuntary unemployment and secondly, it intended to 
stabilize employment by rewarding employers who had 
stabilized their employment for a prescribed length of time 
with reduced contribution rates. The appellees, being 
complete strangers to the business until April of 1942, do 
not come within this category until the calendar year 1946, 
as has been demonstrated in the third argument in the ap¬ 
pellants ’ brief commencing on page 15 thereof. It would 
appear that this is a case of a partial exemption from taxa¬ 
tion and would fall within the rule laid down by this Court 
in the case of National Rifle Association of America v. 
Young, 77 U. S. App. D. C. 290, 134 F. 2d 524, where this 
court said at page 291: 
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“Compulsory unemployment contributions are 
taxes. Exemptions from taxation in general, and 
from this sort of taxation in particular, are strictly 
construed.” 

Common Control Provision Cases 

When most of the unemployment compensation laws were 
passed by the various states, only employers of eight or 
more individuals were subject to the various acts. Accord¬ 
ingly, the laws contained provisions to prevent employers 
from breaking their businesses down into numerous units 
and defeating the purpose of the legislatures. These provi¬ 
sions generally were to the effect that where two or more 
employing units were subject to a common ownership or 
control, all of the units would be subject to the law. Such 
provisions were designed to prevent tax avoidance and 
should not be used to replace or as substitutes for provi¬ 
sions that were designed specifically for the purpose of 
transferring experience from one employer to another. 
Naturally a court will construe a provision to prevent tax 
avoidance in a different light than it will a transfer provi¬ 
sion. The cases of McGrew Paint & Asphalt Co. et al. v. 
Murphy, 387 Ill. 241, 56 N. E. 2d 416; Mt. Vernon Bank & 
Trust Co. v. Iowa Employment Security Commission, 233 
Iowa 1165, 11 N. W. 2d 402 and Burlington Truck Lines, 
Inc. v. Iowa Employment Security Commission, 239 Iowa 
752, 32 N. W. 2d 792, appearing on pages 6 and 9 of the ap¬ 
pellees’ brief, are cases decided under the common control 
provisions and are not in point with the instant case, be¬ 
cause our Code has no common control provision. 

In the case of Royal Jewelers Co. of Knoxville v. Hake, 
185 Tenn. 254, 205 S. W. 2d 963, appearing on page 8 of 
the appellees’ brief, the court was substantially influenced 
in its decision by the fact that the Commissioner had 
grouped the three corporations as a unit under the common 
control provisions for the purpose of determining liability. 



The Iowa court in the Burlington case, supra, also ruled 
that the successor met and complied with the conditions 
of the transfer provisions of the law. 

Transfer Provision Cases 

The cases of Phillips v. J. L. Peed Co., 78 Ga. App. 471,51 
S. E. 2d 468 and State ex rel. Oklahoma Employment 
Security Commission v. Parrish, 201 Okla. 888, 208 P. 2d 
572, on pages 9 and 10 of the appellees ’ brief are not in 
point because in each case the court found that the em¬ 
ployers met and complied with all of the provisions of the 
transfer section of the laws. The Peed case did not specifi¬ 
cally overrule Schwoh v. Iluiet, 69 Ga. App. 285, 25 S. E. 2d 
149, cited by appellants on page 21 of their brief, as that 
decision was based on a statutory provision enacted after 
it was decided. 

$3,000 Limitation Cases 

In Lindley v. Murphy, 387 Ill. 506, 56 N. E. 2d 832, on 
page 4 of appellees’ brief the facts were different from the 
case at bar because a series of partnerships was involved 
and, furthermore, the court was not construing the transfer 
provision of the Illinois law, but the provision which limited 
wages of an individual to $3,000 per year. McHenry's Inc. 
v. California Employment Stabilization Commission, 112 
Cal. App. 2d 245, 246 P. 2d 76, also involved the $3,000 
limitation of the California Act and not the transfer provi¬ 
sion and the court indicated that the holding would be the 
same although the successor might not be owned by the 
same management. This provision would not seem to be 
in point because it merely cuts off the reporting of wages by 
an employer of an employee who becomes entitled to 
maximum protection of the law. 
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Other Cases 

Packard Clothes Inc. v. Director of Division of Unem¬ 
ployment Security, 318 Mass. 329, 61 N. E. 2d 528, was de¬ 
cided prior to the enactment of the transfer provisions into 
the Massachusetts law and, apparently since the enactment 
of a transfer provision, the Massachusetts court has re¬ 
versed its position because it denied the transfer of ex¬ 
perience and did not disregard the corporate entity in 
McNear v. Director of Div. of Employment Security, 327 
Mass. 717, 100 N. E. 2d 848, decided six years after the 
Packard decision. The facts in the McNear case are set 
out in the last paragraph on page 18 of appellants’ brief. 

Bartels v. Director of Division of Employment Security, 
326 Mass. 1, 92 N. E. 2d 370, does not appear to be in point 
as it does not involve a corporation; however, it too was 
decided prior to the McNear case, supra. 

The citation from C. A. Lund & Co. v. Rolfe, 93 N. H. 280, 
41 A. 2d 226, appearing on page 7 of the appellees’ brief, 
is obiter dictum and although the court indicated that on 
occasion it might disregard the corporate entity, it failed 
to do so in the case of Auclair Transportation, Inc. v. Riley, 
(1949) 96 N. H. 1, 69 A. 2d 861, which was decided four 
years later. The Auclair ease is discussed on page 19 of 
appellants’ brief. 


CONCLUSION 

All the cases cited in appellants’ brief from page 17 -21 
involve changes in corporate entities. In most of these in¬ 
stances the successor employer did not meet all of the con¬ 
ditions of the transfer section and in the remainder there 
was no transfer section. In each case the court did not 
disregard the corporate entity and ruled that there had 
been a change in the employing unit. In the case at bar, 
the transfer provision in our Code expressly provides three 
conditions, all of which a successor employer must meet 
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in order to obtain the experience of its predecssor. Since 
no application was made by the partnership for the ex¬ 
perience of the corporation, see counter statement of case, 
appellees ’ brief, page 2, the appellees did not meet all three 
conditions prescribed by the law, and, accordingly, are not 
entitled to the experience of their predecessor. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Louis Mackall, Jr., 

Attorney, District Unemployment 
Compensation Board, 

Joseph Notes, 

Assistant Attorney, District Unemploy¬ 
ment Compensation Board, 

John A. Weil, 

Assistant Attorney, District Unemploy¬ 
ment Compensation Board, 

451 Pennsylvania Avenue, N. W., 
Attorneys for Appellants. 



